Conceptual Frameworks for assessing Institutional Accountability
This document is a set of extracts from a number of texts concerning accountability. The extracts have been lightly edited and are referenced in the footnotes.  Section 1 covers a number of basic concepts in accountability. Section 2 consists of a number of frameworks of analysis which could be of use in the review.  Section 3 consists of a number of key texts and activities taken by ICANN in relation to accountability.

Section 1: Basic concepts

Definition of accountability

At its simplest, accountability refers to a process by which individuals or organisations are answerable for their actions and the consequences that follow from them.  The concept becomes more complex when trying to unravel who has the right to hold whom to account and how one facilitates and delivers accountability.

Two approaches to accountability

1. Traditional approach to accountability

Accountability is seen as an end stage process where judgment is passed on results or actions already taken. Mechanisms adopted to facilitate accountability rely heavily on reporting actions already taken and the ability of internal stakeholders to impose sanctions if they are unhappy with the outcomes.

2. Dynamic approach to accountability

The dynamic conception recognises the complexity and multiplicity of accountabilities existing in the modern world. Accountability is something dynamic and ongoing, which involves all stakeholders at all stages of an organisation’s decision-making, from formulation to evaluation.  This approach stresses the need for engagement mechanisms throughout an organisation and ongoing, open evaluation procedures.

Internal and external stakeholders

‘Internal stakeholders’ refers to stakeholders who are directly linked to the organisation and who often have formal powers to hold an organisation to account.

‘External stakeholders’ refers to those stakeholders that are affected by an organisation’s work but are not formally part of it. External stakeholders tend to be less powerful and unable to exert their rights.

Linkage between traditional and dynamic approaches to accountability

Accountability is not only a means by which individuals and organisations are held responsible for their actions. It is also a means by which organisations can take internal responsibility for shaping their organisational mission and values, for opening themselves to external scrutiny and for assessing performance in relation to goals. This includes both the sanctioning elements of accountability and the learning and participatory aspects.

International organisations have a responsibility to engage all their stakeholders in their decision-making and to be transparent about their actions.

All stakeholders should also have the power to impose some sort of sanctions if organisations fail to comply with their stated objectives. 

Section 2: Frameworks for Analysis

There are a number of different frameworks for analysis that could be of use.

Institutional constellations:  A Framework for Analysis
Political scientists, Jacint Jordana and David Sancho have developed a framework for analysing regulatory environments using the concept of an ‘institutional constellation’
. Institutional constellations are entire sets of formal institutions and interconnected rules that shape public decision-making in a given regulatory arena, including shared interpretative structures, affecting the pattern of interaction by decision-makers within the sector.

Institutional constellations can be observed in three dimensions: institutional diversity, distribution of responsibility and power structure.

	Key dimensions
	Definition
	Range of variation
	Absence of inst. constellation

	Institutional diversity
	Number of institutions involved
	Degree of fragmentation (low-high)
	Institutional unity

	Distribution of responsibility
	Allocation of policy decisions to different institutions
	Degree of dispersion (low-high)
	Concentrated responsibilities

	Power structure
	Institutional capacity to control final policy decisions
	Degree of centralisation (low-high)
	Hierarchical power


In the institutional diversity dimension, the number and character of the public and private institutions involved in formulating regulatory decisions is observed. The degree of institutional fragmentation refers to the number of these institutions active in regulatory policy: it is higher as the number of institutions involved increases. The institutional structure of regulatory regimes can assume many arrangements, from complete government control to self-regulation. Institutional unity represents an extreme case of only one institution taking on all the policy making within the sector.
The distribution of responsibilities refers to how responsibility for policy decisions is dispersed among the institutions involved in the constellation. This dimension differs from institutional diversity because responsibilities are not necessarily allocated uniformly across the institutional actors. Many scenarios are possible.

Responsibility and power form separate dimensions because policy responsibility does not extend to control over final decisions.  Hierarchical power structures were designed to concentrate authority within a ‘principal’ institution enjoying democratic legitimacy. Within the context of new regulatory policies there has been the emergence of less hierarchical power structures, in which different institutions have some degree of autonomy and the centralisation of power is reduced.

Governance of Common Pool Resources and the Institutional Analysis and Development Framework
Elinor Ostrom was awarded the Nobel Prize for Economics last year for her more than 30 years work on the Governance of Common Pool Resources (CPR), a concept she has largely contributed to shape. Her work is a direct response to a very influential article published by Gareth Hardin in Science in 1968 titled “The Tragedy of the Commons”. Hardin described a situation in which multiple individuals, acting independently and solely and rationally consulting their own self-interest, will ultimately deplete a shared limited resource even when it is clear that it is not in anyone's long-term interest for this to happen. Hardin’s paper is usually interpreted as establishing the need to either privatize (enclose) or nationalize (manage through public institutions) such limited common resources to ensure their sustainable exploitation and avoid over-consumption. 

Ostrom’s extensive work demonstrated on the contrary that a third approach is possible: traditional Common Pool Resources (for instance irrigation systems, pastures, fisheries or water resources) have been collectively managed around the world, sometimes for centuries, by the communities using them or depending on them. The corresponding self-organized governance frameworks establish the conditions under which these stakeholders participate in the setting of the rules governing their respective rights and obligations.

With one of her colleagues, Charlotte Hess, Elinor Ostrom has also applied this approach to knowledge commons and the digital environment. Ostrom’s work appears highly relevant to the work undertaken by the ICANN Review Team. In particular, in her book “Governing the Commons, the evolution of institutions for collective action” she has developed a list of now famous eight “design principles for long-enduring CPR institutions”. Broadening the analysis to more general institutional frameworks, she also has developed a comprehensive “grammar of institutions” in her fundamental book, “Understanding Institutional Diversity”. Her analysis of collective rules-based frameworks and accountability mechanisms through community decision-making, monitoring and enforcement is captured in her Institutional Analysis and Development Framework. 

Ostrom’s eight “Design Principles illustrated by long-enduring CPR institutions” 
are as follows:
To appreciate the applicability of these design principles to the management of the Domain Name System, a “Common Pool Resource (CPR)” is for instance the new gTLD space, the “resource units” are the various extension strings to be delegated, “appropriators” are the applicant registries, “provision rules” are defined by the new gTLD program and the DAG (which sets conditions and rate of introduction) and the “officials” are ICANN structures.
1. Clearly defined boundaries 

Individuals or entities that have rights to withdraw resource units from the CPR must be clearly defined, as must the boundaries of the CPR itself 

2. Congruence between appropriation and provision rules and local conditions

Appropriation rules restricting time, place, technology and/or quantity of resource units are related to local conditions and provision rules requiring labor, material and/or money

3. Collective-choice arrangements

Most actors affected by the operational rules can participate in modifying the operational rules

4. Monitoring

Monitors, who actively audit CPR conditions and appropriate behavior, are accountable to the appropriators or are the appropriators

5. Graduated sanctions

Appropriators who violate operational rules are likely to be assessed graduated sanctions (depending on the seriousness of the offense) by other appropriators, by officials accountable to these appropriators or by both

6. Conflict-resolution mechanisms

Appropriators and their officials have rapid access to low-cost arenas to resolve conflicts among appropriators or between appropriators and officials

7. Minimal recognition of rights to organize

The rights of appropriators to devise their own institutions are not challenged by external government authorities

8. Nested enterprises

Appropriation, provision, monitoring, enforcement, conflict resolution, and governance activities are organized in multiple layers of nested enterprises
Global Accountability Framework

One World Trust has developed a Global Accountability Framework that assesses the accountability of global institutions such as Intergovernmental Organisations (IGOs), Transnational Corporations (TNCs) and International Non-governmental Organisations (INGOs)
. The GAP Framework unpacks accountability into four dimensions: transparency, participation, evaluation and complaint and response mechanisms. 

Transparency is described as the provision of accessible and timely information to stakeholders and the opening up of organisational procedures, structures and processes to their assessment.

Participation is described as the process through which an organisation enables key stakeholders to play an active role in the decision-making processes and activities which affect them.

Evaluation is described as the processes through which an organisation, with involvement from key stakeholders, monitors and reviews its progress and results against goals and objectives; feeds learning from this back into the organisation on an ongoing basis; and reports on the results of the process.

Complaint and response mechanisms are described as mechanisms though which an organisation enables stakeholders to address complaints against its decisions and actions, and through which it ensures that these complaints are properly reviewed and acted upon.  

Adaptive Markets Hypothesis and the notion of an Ecosystem
MIT economist, Andrew Lo, has developed an Adaptive Markets Hypothesis (AMH), a way of looking at markets through the prism of evolutionary biology
.  The primary components of AMH consist of the following ideas:

(A1) Individuals act in their own self interest.

(A2) Individuals make mistakes.

(A3) Individuals learn and adapt.

(A4) Competition drives adaptation and innovation.

(A5) Natural selection shapes market ecology.

(A6) Evolution determines market dynamics.

The commonly used model of markets, the Efficient Markets Hypothesis (EMH) and AMH have a common starting point in A1, but the two paradigms part company in A2. In efficient markets, investors do not make mistakes, nor is there any learning and adaptation because the market environment is stationary and always in equilibrium. In the AMH framework, mistakes occur frequently, but individuals are capable of learning from mistakes and adapting their behaviour accordingly.  However A4 states that adaptation does not occur independently of market forces, but is driven by competition, i.e., the push for survival. The interactions among various market participants are governed by natural selection and A5 implies that the current market environment is a product of this selection process. A6 states that the sum total of these components – selfish individuals, competition, adaptation, natural selection, and environmental conditions – is what we observe as market dynamics.

For example, prices reflect as much information as dictated by the combination of environmental conditions and the number and nature of “species”  in the economy or the ecology. By species is meant distinct groups of market participants, each behaving in a common manner.   Pension funds may be considered one species; retail investors, another; market-makers, a third; and hedge-fund managers , a fourth. If multiple species are competing for rather scarce resources within a single market, that market is likely to be highly efficient. If, on the other hand, a small number of species are competing for rather abundant resources in a given market, that market will be less efficient. Market efficiency cannot be evaluated in a vacuum, but is highly context-dependent and dynamic, just as insect populations advance and decline as a function of the seasons, the number of predators and prey they face, and their abilities to adapt to an ever-changing environment.

ISOC has generated a map of the Internet Ecosystem which identifies many of the species involved with the Internet
.

Frameworks for Corporate Governance

The International Chamber of Commerce notes that there are hundreds of codes and standards on corporate governance out there, their very variety reflecting differing legal traditions and national practices
. 
In Europe, the emphasis is on satisfying society's expectations of governance systems, and especially the interests of employees and other stakeholders. Germany, France, the Netherlands and the Scandinavian countries come under that heading.
Other systems stress the primacy of ownership, property rights and maximizing shareholder value. This approach is followed in the United States, Canada and Australia.
One of the most widely respected sets of voluntary principles is the "Principles of Corporate Governance" that the Organization of Economic Cooperation and Development (OECD) published in 1999 and revised in 2004
.
The principles protect the rights of shareholders, aim at the equitable treatment of shareholders and protect the role of stakeholders in corporate governance. The principles are as follows:
I. Ensuring the basis for an Effective Corporate Governance Framework
The corporate governance framework should promote transparent and efficient markets, be consistent with the rule of law and clearly articulate the division of responsibilities among different supervisory, regulatory and enforcement authorities.
II. The Rights of Shareholders and Key Ownership Functions
The corporate governance framework should protect and facilitate the exercise of shareholders’ rights.

III.  The Equitable Treatment of Shareholders
The corporate governance framework should ensure the equitable treatment of all shareholders, including minority and foreign shareholders. All shareholders should have the opportunity to obtain effective redress for violation of their rights
IV. The Role of Stakeholders in Corporate Governance
The corporate governance framework should recognise the rights of stakeholders established by law or through mutual agreements and encourage active co-operation between corporations and stakeholders in creating wealth jobs, and the sustainability of financially sound enterprises.
V. Disclosure and Transparency
The corporate governance framework should ensure that timely and accurate disclosure is made of all material matters regarding the corporation, including the financial situation, performance, ownership, and governance of the company. 
VI. The Responsibilities of the Board
The corporate governance framework should ensure the strategic guidance of the company, the effective monitoring of management by the board, and the board’s accountability to the company and the shareholders.
Brief assessment of the different frameworks
The value of the Institutional Constellation framework is that it reminds us that institutions are often not free-standing with full policy autonomy but are embedded in constellations of institutions that overlap and collectively influence the outcomes of policy processes. The difficulty in applying the model to ICANN is that many of the institutions that would be analysed are inside ICANN as internal stakeholders, e.g. in the GAC or GNSO. In a conventional regulatory environment, institutions in the constellation would be external to the regulator, e.g. government ministries, parliamentary committees, competition authorities and so on. 
If one accepts that ICANN is a Common Pool Resource (CPR) institution, then there may be much to learn from Elinor Ostrom’s CPR framework, particularly in applying the eight design principles for CPR institutions to ICANN. The design principles on collective choice arrangements, monitoring, graduated sanctions and conflict-resolution mechanisms would be worth exploring in relation to ICANN. It would also be seen as an innovative step in ICANN’s approach to accountability.
The value of the Global Accountability Framework is that it breaks down accountability into four dimensions – transparency, participation, evaluation and complaint and response mechanisms - that can relatively easily be assessed and includes ongoing evaluation of accountability as part of the process.  ICANN has already undertaken a GAP review in 2007 which could be used as a base line for assessing progress in the last few years.

The value of the Adaptive Markets Hypothesis is that it provides an analogy that could be adapted to the Internet ecosystem with its different species interacting and competing with one another within the ICANN process of policy development.  One can see that there are different ‘species’ involved in the policy development process in ICANN such as registrars, registries, governments, non-commercial stakeholders, commercial stakeholders and individual Internet users but the AMH is not yet at a point where it could usefully be applied as a conceptual framework of accountability in the ICANN ecosystem.
The value of the Corporate Governance Framework is that it can assess the decision-making processes of the Board in relation to other stakeholders and assess the extent to which they conform to best practice and norms for corporate governance in the private sector. The difficulty in applying the framework to ICANN is that ICANN does not have shareholders or members. Nevertheless, many of the corporate governance principles and practices are applicable to ICANN in particular the accountability of the board and the role of stakeholders in corporate governance.
Section 3: ICANN and Accountability

This section gathers some of the key steps and activities ICANN has taken in relation to accountability thus far.
Agreements with the U.S. Department of Commerce
In the 11/25/1998 MOU between the U.S. DoC and ICANN, ICANN agreed to collaborate on the design, development, and testing of appropriate membership mechanisms that foster accountability to and representation of the global and functional diversity of the Internet and its users.

 In amendments to the MOU, ICANN agreed to continue to develop accountability mechanisms to address claims by members of the Internet community that they have been adversely affected by decisions in conflict with ICANN's by-laws, contractual obligations, or otherwise treated unfairly in the context of ICANN processes.  
ICANN Bylaws

Transparency (Article III): ICANN and its constituent bodies shall operate to the maximum extent feasible in an open and transparent manner and consistent with procedures designed to ensure fairness.

Accountability and Review (Article IV): In carrying out its mission as set out in these Bylaws, ICANN should be accountable to the community for operating in a manner that is consistent with these Bylaws, and with due regard for the core values set forth in Article I of these Bylaws. The provisions of this Article, creating processes for reconsideration and independent review of ICANN actions and periodic review of ICANN's structure and procedures, are intended to reinforce the various accountability mechanisms otherwise set forth in these Bylaws, including the transparency provisions of Article III and the Board and other selection mechanisms set forth throughout these Bylaws.
Joint Project Agreement, 2006

With respect to accountability, ICANN agrees to take action on the Responsibilities set out in the Affirmation of Responsibilities established by the ICANN Board.

Transparency: ICANN shall continue to develop, test and improve processes and procedures to encourage improved transparency, accessibility, efficiency and timeliness in the consideration and adoption of policies related to technical coordination of the Internet DNS, and funding for ICANN operations. ICANN will innovate and aspire to be a leader in the area of transparency for organisations involved in private sector management.

Accountability: ICANN shall continue to develop, test, maintain and improve on accountability mechanisms to be responsive to global Internet stakeholders in the consideration and adoption of policies related to the technical coordination of the Internet DNS, including continuing to improve openness and accessibility for enhanced participation in ICANN’s bottom-up participatory policy development  processes.
Independent Review of ICANN’s Accountability and Transparency – Structures and Practices, One World Trust, 2007
 
The review was conducted in terms of One World Trust’s Global Accountability Framework and examines four dimensions – transparency, participation, monitoring evaluation and learning and complaint and response mechanisms. Extensive recommendations to improve ICANN”s accountability and transparency were made.
ICANN’s Accountability Framework, 2008

ICANN is a unique model and therefore ICANN accountability structures do not fit into any one traditional definition.  ICANN is an internationally organised non-profit corporation and as such has accountability as a corporation but also through its purpose which is similar to a public trust.

Within ICANN’s structure, governments and international treaty organisations work in partnership with businesses, organisations and skilled individuals involved in building and sustaining the global Internet.  ICANN is perhaps the foremost example of collaboration by the various constituents of the Internet community. Each of these groups has their own experience and expectations of accountability.

ICANN develops policy appropriate to its mission through bottom-up, consensus-based processes and in its governance, should be accountable to the community who contribute to the ICANN process.

ICANN is accountable in three ways:

1. Public sphere accountability which deals with mechanisms for assuring stakeholders that ICANN has behaved responsibly;

2. Corporate and legal accountability which covers the obligations that ICANN has through the legal system and under its bylaws: and

3. Participating community accountability that ensures that the Board and executive perform functions in line with the wishes and expectations of the ICANN community.

President’s Strategy Committee Draft Implementation Plan for Improving Institutional Confidence, 2009

ICANN has to be accountable and responsive to its multi-stakeholder communities.

Recommendation 2.1: ICANN’s legitimacy derives from the degree to which its decisions reflect consensus articulated by the community, as well as from the perceived certainty of decision-making processes and the balance of their outcomes.

Recommendation 2.2: Ensure due consideration of GAC’s advice on matters of public policy

 Recommendation 2.3:  ICANN and the GAC shall set up a joint mechanism to review performance of the ICANN Boards Affirmation in the JPA on the role of governments.

Recommendation 2.4: Enhance ICANN’s public consultation process.

Recommendation 2.5: Make consultation documents easily accessible and understandable.

Recommendation 2.6:  ICANN should keep the Transparency and Accountability Frameworks up to date, abide by the principles and be regularly reviewed against them by an independent party.

Recommendation 2.7: Seek advice from a committee of independent experts on the restructuring of the review mechanisms.

Recommendation 2.8: Establish an additional mechanism for the community to require the Board to re-examine a Board decision.

Recommendation 2.9: Establish an extraordinary mechanism for the community to remove and replace the Board in special circumstances.

Proposed Bylaw changes to improve accountability, 2009

Two proposed accountability measures were posted by direction of the Board for a total of 120 days of public comments, from 27 July 2009 through 27 November 2009. This is the latest step in the Improving Institutional Confidence process.
The first bylaw revision is a new mechanism called the "Community Re-Examination Vote". It would allow the ICANN community to request the Board to re-examine a Board decision taken by resolution.

The second proposal would revise one of the existing bylaws and replace the independent third-party review process with a more robust process, the "Independent Review Body".

Affirmation of Commitments, 2009

Ensuring accountability, transparency and the interests of global Internet users:  ICANN commits to maintain and improve robust mechanisms for public input, accountability, and transparency so as to ensure that the outcomes of its decision-making will reflect the public interest and be accountable to all stakeholders.

Accountability and Transparency Review, 2010

ICANN will organise a review of its commitments of:

(a) Continually assessing and improving ICANN Board of Directors’ governance which shall include ongoing evaluation of Board performance, the Board selection process, the extent to which Board composition meets ICANN’s present and future needs and the consideration of an appeal mechanism for Board decisions;

(b) Assessing the role of the GAC and its interaction with the Board and making recommendations for improvement to ensure effective consideration by ICANN of GAC input on the public policy aspects of the technical coordination of the DNS;

(c) Continually assessing and improving the processes by which ICANN receives public input (including adequate explanation of decisions taken and the rationale thereof);

(d) Continually assessing the extent to which ICANN’s decisions are embraced, supported and accepted by the public and the Internet community; and

(e) Assessing the policy development process to facilitate enhanced cross-community deliberations, and effective and timely policy development.
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