DRAFT4

IDNG BAG Working Group Charter
1. Purpose

To meet community demand and user expectations for IDN TLDs, the introduction of IDN gTLD strings that could be considered confusingly similar to another gTLD string is inevitable.  The imminent introduction of IDN ccTLDs from the IDN ccTLD Fast Track will increase user expectations for IDN representations of LDH (ASCII Letter, Digit, Hyphen) TLDs.  The ability for the new gTLD process to effectively and consistently consider, evaluate and delegate IDN gTLDs that are Based on Another gTLD is therefore of importance.  Ensuring the efficiency of such processes would also serve to minimize the time difference between the introduction of IDN ccTLDs and IDN gTLDs and concerns thereof as expressed by the GNSO council.

The purpose of the IDN gTLD (IDNG) Based on Another gTLD (BAG) Working Group (IDNG BAG WG) is to develop and report on feasible methods, if any, to optimize and make possible a reasonably expedited process for evaluating and introducing IDN gTLDs that are based on another gTLD, whether such gTLD is existing or from a new application in the new gTLD process.

Outputs of IDNG BAG WG are not intended to result in the creation of a “Fast Track” process akin to the IDN ccTLD Fast Track, but rather for a framework to be implementable alongside or integrated into the full new gTLD process for which implementation is underway, and consistent with the GNSO policy recommendations for new gTLDs.

2. Scope

The New gTLD process, when implemented, will cover both IDN and non-IDN gTLDs.  The IDNG BAG WG should refer to policy recommendations already produced by the GNSO.  Outcomes of the IDNG BAG WG should inform the new gTLD process, and provide directives for implementation of IDN gTLDs based on another gTLD string, which may be considered confusingly similar.
In considering feasible methods the IDNG BAG WG should take into account and be guided by:

· The overarching requirement to preserve the security and stability of the DNS;

· Compliance with the IDNA protocols and ICANN IDN Guidelines;

· Input and advice from the technical community in respect to the implementation of IDNs;

· GNSO Policy Recommendations on New gTLDs (http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm)

· Draft New gTLD Applicant Guidebook (DAG – http://www.icann.org/en/topics/new-gtlds/draft-rfp-clean-04oct09-en.pdf) and subsequent versions as they become available, along with corresponding comments received 
· IDN ccTLD Fast Track Final Implementation Plan (http://www.icann.org/en/topics/idn/fast-track/idn-cctld-implementation-plan-16nov09-en.pdf) 

The IDNG BAG WG should consider and pursue different alternatives to address the issue of evaluating and introducing IDN gTLD applications that are based on another gTLD, i.e. that is meant to be a representation of another gTLD string.  These should include, but should not be limited to:
· Additions to the DAG for handling IDNG BAG applications

· A parallel process for IDNG BAG applications

When deliberating on such alternatives, the IDNG BAG WG should refer to the mechanisms already being considered in the DAG, more specifically:

· Provisions already included for IDN gTLDs
· Special provisions for geographical names
· Comparative evaluation process for community gTLDs

· Extended evaluation and contention resolution processes

Regardless of the recommended process, the IDNG BAG WG should at a minimum address the following issues in its report:

· Definition of an IDNG BAG application

· Additional requirements for IDNG BAG applicants

· Evaluation process for identifying an IDNG BAG application

· Requirements for minimizing and mitigating against harmful confusion caused by the introduction of IDNG BAG

· Conditions under which an application should be considered a distinct application and not an IDNG BAG application

3. Process
Two (2) reports will be produced by the IDNG BAG WG
· IDNG BAG Initial Report

· IDNG BAG Final Report

IDNG BAG Initial Report

The IDNG BAG WG shall produce and publish an Initial Report on the ICANN website for public consultation.  The Initial Report should identify issues that should be taken into consideration for a set of guiding principles for potential methodologies (to be included in the Final Report).  The Initial Report may also identify possible options and methods for such methodology.

IDNG BAG Final Report

The Final Report should review and analyze the comments received for the Initial Report, and develop a set of principles and procedural framework for implementing a feasible mechanism. The Final Report should also take into consideration the then current drafts for the New gTLD Applicant Guidebook to provide specific directives implementable by staff.  The Final Report shall be published after adoption of the Report by the IDNG BAG WG and conveyed to the GNSO council.
4. Membership
The IDNG BAG WG will include members of the GNSO and the GNSO Council.  The IDNG WG may select its own chair from the members of the WG.  ICANN should provide adequate staff support to the IDNG BAG WG.

The IDNG BAG WG is encouraged to seek participation from the technical community as well as from other areas within the ICANN community, including the GAC, ALAC, SSAC and the ccNSO.
5. IDNG WG Target Schedule
· Month 0 – Formation of IDNG WG

· Month 2 – Publishing of Initial Report

· Month 4 – Publishing of Final Report

6. Background and References

IDN and IDN TLDs have been an issue discussed at every ICANN meeting formally and informally since 2000.  IDN was a subject culminating in a resolution by the ICANN board as early as September 25, 2000.  The resolution was especially significant in recognizing "that it is important that the Internet evolve to be more accessible to those who do not use the ASCII character set," and that "the internationalization of the Internet's domain name system must be … fully compatible with the Internet's existing end-to-end model and that preserve globally unique naming in a universally resolvable public name space" which includes the importance of the introduction of IDN TLDs to preserve a unique global domain name space.

Thereupon, a Topic Paper and a Survey was produced in 2001, followed by two Discussion Papers in 2002 and the first version of the ICANN IDN Implementation Guidelines in 2003.  Multiple workshops and discussion sessions were held at different ICANN meetings as well.  Besides dedicated sessions, the issue of IDN and IDN TLDs is an issue that has consistently been brought up during public forums and open sessions at ICANN.  There can be observed an urgency for IDN TLDs within language communities around the world that do not use English or a Latin based script as a primary language, especially the CJK (Chinese Japanese Korean) communities and the right-to-left directional language communities (e.g. Arabic, Hebrew, Persian, etc.).

The results and learning from these activities fed into the New gTLD process, especially through the GNSO IDN WG.  During the deliberations of the New gTLD PDP, a GNSO IDN WG was formed in November 2006 (http://gnso.icann.org/issues/idn-tlds/idn_working_group-18nov06.htm) to address policy issues that may arise from the impending introduction of Internationalized Domain Names at the top level (IDN TLDs).  The IDN WG produced a final Outcomes Report (http://gnso.icann.org/drafts/idn-wg-fr-22mar07.htm) in March 2007.  Recommendations from the Outcomes Report were eventually incorporated into the GNSO Final Report on the Introduction of New gTLDs.  The Reserved Names working group (formed as part of the New gTLD PDP) also deliberated on issues relevant to the introduction of IDN gTLDs.  The Reserved Names WG Final Report was also incorporated into the GNSO Final Report on the Introduction of New gTLDs.  The findings and recommendations of both working groups should inform the IDNG BAG WG.

Furthermore, the GNSO Committee considered extensively the issue of confusingly similar strings, which eventually produced Recommendation 2:

Strings must not be confusingly similar to an existing top-level domain or a Reserved Name. 
Included in the GNSO Final Report on the Introduction of New Generic Top-Level Domains is also a thorough discussion on the principles of which Recommendation 2 should be interpreted and implemented (http://gnso.icann.org/issues/new-gtlds/pdp-dec05-fr-parta-08aug07.htm#_Toc35657638).  The following are relevant excerpts from that discussion:
iii) There are two other key concepts within this recommendation. The first is the issue of "confusingly similar" and the second "likelihood of confusion"...

iv) The Committee used a wide variety of existing law, international treaty agreements and covenants to arrive at a common understanding that strings should not be confusingly similar… In particular, the Committee agreed upon an expectation that strings must avoid increasing opportunities for entities or individuals, who operate in bad faith and who wish to defraud consumers…
vii) In addition, the Committee referred to the 1883 Paris Convention on the Protection of Industrial Property. It describes the notion of confusion and describes creating confusion as "to create confusion by any means whatever"... The treatment of confusingly similar is also contained in European Union law (currently covering twenty-seven countries) and is structured as follows. "...because of its identity with or similarity to...there exists a likelihood of confusion on the part of the public...; the likelihood of confusion includes the likelihood of association...

x) A number of different trademark offices provide guidance on how to interpret confusion. For example, the European Union Trade Mark Office provides guidance on how to interpret confusion. "...confusion may be visual, phonetic or conceptual. A mere aural similarity may create a likelihood of confusion. A mere visual similarity may create a likelihood of confusion. Confusion is based on the fact that the relevant public does not tend to analyse a word in detail but pays more attention to the distinctive and dominant components. Similarities are more significant than dissimilarities. The visual comparison is based on an analysis of the number and sequence of the letters, the number of words and the structure of the signs. Further particularities may be of relevance, such as the existence of special letters or accents that may be perceived as an indication of a specific language. For words, the visual comparison coincides with the phonetic comparison unless in the relevant language the word is not pronounced as it is written. It should be assumed that the relevant public is either unfamiliar with that foreign language, or even if it understands the meaning in that foreign language, will still tend to pronounce it in accordance with the phonetic rules of their native language…
xi) An extract from the United Kingdom's Trade Mark Office's Examiner's Guidance Manual is useful in explaining further the Committee's approach to developing its Recommendation. "For likelihood of confusion to exist, it must be probable, not merely possible that confusion will arise in the mind of the average consumer. Likelihood of association is not an alternative to likelihood of confusion, "but serves to define its scope". Mere association, in the sense that the later mark brings the earlier mark to mind is insufficient to find a likelihood of confusion, unless the average consumer, in bringing the earlier mark to mind, is led to expect the goods or services of both marks to be under the control of one single trade source. "The risk that the public might believe that the goods/services in question come from the same undertaking or, as the case may be, from economically-linked undertakings, constitutes a likelihood of confusion..."

xiii)The implications of the introduction of Internationalised Domain Names (IDNs) are, in the main, the same as for ASCII top-level domains. On 22 March 2007 the IDN-WG released its Outcomes Report[51] that the Working Group presented to the GNSO Committee. The Working Group's exploration of IDN-specific issues confirmed that the new TLD recommendations are valid for IDN TLDs. The full IDN WG Report is found in Part B of the Report…
Whereas Recommendation 2 specifically considered the avoidance of confusingly similar gTLD strings, the reverse, that the introduction of similar but not harmfully confusing gTLDs has not been clearly incorporated into the Draft Applicant Guidebook (DAG) to date.  More specifically, there seems to be two issues that may have been overlooked in the DAG regarding implementation of new gTLD regarding confusingly similar names.

First, it appears that an application for an IDN representation of an existing or new LDH (or IDN) gTLD string could be denied because it is confusingly similar to the other TLD string.  Likewise, it seems that an application for a gTLD in one script could be denied because it is similar to an application for a version of that gTLD in another script, even if it is by the same applicant. If this is the case, then the implementation plans in the DAG may need to be clarified.  Otherwise, for example, an applicant may not apply for both “.cafe” and “.café”, or as another example, “.arigato” and “.ありがとう” read and understood as the same and thus likely considered confusingly similar based on recommendation 2 of the GNSO new gTLD recommendations where the WTO TRIPS agreement and the 1883 Paris Convention on the Protection of Industrial Property was cited as references. 

Second, the underlying assumption in the evaluation process as described in the DAG is that each evaluation is independent of all other evaluations.  This assumption has consequences which we suggest may not be desirable under certain situations, especially where an applicant is to apply for multiple representations of a TLD string, as the case would be for IDN strings in addition to an LDH string.  Multiple applications of confusingly similar TLD strings (or TLD strings likely to cause confusion) may form a contention set. Under the current rules in DAGv3, only one application whose string is a member of a contention set may proceed towards delegation. Whether the choice is by order of creation, or amongst contemporaries, by community evaluation and/or auction, the result is the same. One member of an (extended, in the sense of including existing registries) contention set thrives. All others fail.

This may be the proper and correct end, except for cases where a TLD string is applied for by the same applicant, which is more likely to exist for applications for IDN strings than for restricted LDH (ASCII letters, digits, hyphen) strings. That case is where two, or more, applications for similar strings are advanced by a single applicant, or two or more cooperating applicants.

The fundamental rational is that similarity causing confusion is harmful. This rational as applied by the DAG is not clear, especially for instances where similarity results in no harmful confusion, and more importantly, where "similarity" creates benefit.

The result of which has significant impact, especially to IDN gTLD applications that are based on another gTLD, be it an existing LDH gTLD or another new gTLD application.  In fact, the issue had not been completely oblivious to the GNSO discussions during the New gTLD PDP, and has been included in a minority statement from Avri Doria highlighted the potential problem with Recommendation 2, “As we begin to consider IDNs, I am concerned that the interpretations of confusingly similar may be used to eliminate many potential TLDs based on translation. That is, when a translation may have the same or similar meaning to an existing TLD, that the new name may be eliminated because it is considered confusing to users who know both languages.”
The IDNG BAG WG intends to tackle this issue and to ensure a smooth introduction of IDN gTLDs, which may be an IDN representation of another existing (or new) gTLD string.

