FUNDAMENTAL ICANN POLICY


Increased competition in the DNS space was identified as a priority goal in the White Paper.  In pursuit of this goal, from the earliest days, ICANN consistently sought to create a level playing field for competing ICANN registrars.  From the outset, ICANN adopted two policies designed to promote competition: first, a requirement that registry operators give all registrars “equivalent access” to the registry system and second, a prohibition on using registry data to the benefit of an affiliated registrar and/or to the detriment of non-affiliated registrars.  

POLICY IMPLEMENTATION 1999-2003

These policies were articulated in ICANN’s first agreement with Network Solutions/Verisign, and carried into all of the new TLDs created in 2000.

1. The Registry Agreement required registries to offer all ICANN accredited registrars “equivalent access” to the registry system.  This obligation covers access to APIs, customer support, registry resources needed to resolve technical and accounting issues, and access to the registry database to enter registrations.  The registry agreement also requires registries to offer registrars the same functionality and service levels, and prohibits registries from prioritizing traffic from one registrar over another.  The equivalent access provision does not, however, prevent a registry from monetizing registry data by giving preferential data access to an affiliated registry data for marketing, product development, or other activities.  That policy was implemented through a second contract provision, described below. 

2. Second, the Registry Agreement prohibited registries from using registry data to advantage an affiliated registrar and/or disadvantage unaffiliated registrars.  It is this policy that prevents comingling registry and registrar data.  

· In order to enforce the prohibition on data comingling, until 2004 ICANN implemented a mandatory code of conduct requiring registries to create organizational, financial, physical, and personnel firewalls to prevent preferential sharing of registry data.  

· Registry certifications of code compliance were backed up with regular “neutrality review,” and ICANN could require independent audits.  

· Registry contracts also subjected registries to a sanctions program that gave ICANN investigatory powers, including the right to demand documentation and evidence, and to draw negative inferences where requested information was not produced.  Under the sanction program, ICANN could impose fines ranging from $10,000 to $100,000 per violation.  

POLICY IMPLEMENTATION 2004 -2009

The code/sanctions program was a necessary by-product of the legacy integration of Verisign’s integrated registry and registrar activities.  It was, however, complex and difficult to enforce.  Therefore, ICANN adopted an alternative mechanism to enforce the same policy as soon as it could - when VeriSign sold 85% of its registrar business (to be known as Network Solutions) to Pivotal Private Equity.  

At the time, the Gartner Group reported that “The spinoff will make it easier for VeriSign to offer new registry services without being accused of unfairly using its monopoly control over the .com and .net top level domains to benefit its registrar services.”

ICANN changed its enforcement mechanism, but NOT its fundamental policy.  

1. As before, the current Registry Agreement requires registries to offer all ICANN accredited registrars “equivalent access” to the registry system, covering access to APIs, customer support, registry resources needed to resolve technical and accounting issues, and access to the registry database to enter registrations.  The registry agreement also requires registries to offer registrars the same functionality and service levels, and prohibits registries from prioritizing traffic from one registrar over another.  

2. The current Registry Agreement reflects ICANN’s policy prohibiting registries from using registry data to advantage an affiliated registrar and/or disadvantage unaffiliated registrars by, for example, giving preferential data access to an affiliated registry data for marketing, product development, or other activities.  ICANN promptly replaced the mechanism by which this policy was enforced – the code of conduct and sanctions program - with an easily administered ownership cap as registry agreements came up for renewal.

DAG 3 CHANGES FUNDAMENTAL ICANN POLICY
The draft gTLD Registry Agreement
contained in DAG 3 retains the equivalent access requirement, but eliminates the ownership cap.  Because the ownership cap is not replaced with an alternative enforcement mechanism, the draft agreement effectively eliminates longstanding ICANN policy banning the use of registry assets to give preferential treatment to an affiliated registrar by eliminating the ownership cap. 

As drafted, the Registry Agreement for new TLDs will permit a registry operator to discriminate in favor of its affiliated registrar.  If this proposal is adopted, a registry operator may share valuable registry data with its affiliated registrar, and a back end service provider may share valuable registry data with its registry clients and their registrars.  Registrars affiliated with registries and/or registry service providers will (a) gain access to valuable registry data through an affiliated registry and/or back end service provider and (b) retain the guaranteed right to distribute names in all TLDs.   

· The proposal would enable an integrated operation to capture and monetize the insights derived from registry data, all the while eliminating any need for a registrar to compete with other registrars for the right to distribute names in competing registries.  

· This provides a significant competitive advantage to an existing ICANN registrar that proposes to enter the back end registry services market in connection with the new gTLD round.  The entrant can, on the one hand, offer potential registry clients access to the existing customer (registrant) base of its affiliated registrar while, on their other hand, threatening to impose higher distribution costs on new TLD registries that select competing back-end providers.  

· The proposed new gTLD registry agreement contained in DAG 3 contains obligates registries to provide 30 day advance notice of fee changes.  This obligation complicates/precludes interest-based pricing on a name by name basis.  This obligation can be evaded entirely, however, by an integrated registry/registrar operation where (1) the related parties may share information and (2) the registrar may register names in the affiliated TLD resolves this problem and allows the integrated entity to capture the interest-based value of non-premium names.   A vertically integrated registrar could use affiliated registry data to identify valuable names, purchase those names at the registry’s published price, and then resell the names at a different/higher price reflecting the interest based value.  

CONCLUSION

ICANN commissioned Charles River Associates to study the economic issues associated with the change.  CRA recommended limited change, citing the potential for data misuse.  ENom argued, however, that permitting registrars to distribute names in an affiliated registry was necessary for small/new TLDs to succeed in the market (in significant part, of course, because registrars do not have a “must carry” obligation comparable to registries’ “equivalent access” requirement.  This approach, reflected in the draft Registry Agreement for new gTLD routes around the Policy Develop Process to reverse ICANN’s ten year old policy prohibiting the use of registry data to advantage an affiliated ICANN registrar.  This is a fundamental change in policy.  

� 	VeriSign Will Sell Network Solutions Unit, Both Will Benefit, (17 October 2003), � HYPERLINK "http://www.gartner.com/resources/118000/118002/118002.pdf" ��http://www.gartner.com/resources/118000/118002/118002.pdf�.





� 	eNom points to what it describes as  .pro’s and Hostways’ “common ownership” as evidence that the ownership cap has not been applied across the board.  That is not accurate.  The ownership cap applies to registries owning registrars, but not vice versa, and the registry operator for the .pro TLD is a wholly owned subsidiary of Hostways, an ICANN accredited registrar.
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