___ August 2009

TO: THE ICANN BOARD OF DIRECTORS & MR. ROD BECKSTROM, ICANN PRESIDENT & CEO
RE: CALL TO THE ICANN BOARD TO RESPOND TO PROCESS IRREGULARITIES AND OTHER PROBLEMS WITH THE NCSG CHARTER, AND TO ADDRESS CONTINUING MISPERCEPTIONS ABOUT NON-COMMERCIAL INVOLVEMENT IN ICANN 
We are a group of individual and organizational members of ICANN’s Non-Commercial Users Constituency (NCUC) that are deeply concerned about recent events and ICANN Board decisions regarding the restructuring of the Generic Names Supporting Organization (GNSO). In particular, we are greatly alarmed by the Board’s recent adoption of a transitional charter for the new Non-Commercial Stakeholder Group (NCSG) on both procedural and substantive grounds. On the former, we have reason to believe that the Board’s adoption of the transitional NCSG Charter was the result of an unfair and poorly-managed process that clearly shows a lack of provision of timely and necessary information, arbitrary and unreasonable dismissal of the views of significant portions of civil society, persistent misunderstanding of the nature and extent of non-commercial participation, and unequal and disrespectful treatment of NCUC. On the latter ground, we believe that the transitional NCSG Charter is deeply flawed in several critical respects and does not fulfill the Board’s own objective of ensuring and maximizing new, diverse and increased participation in ICANN. 
This letter is, first and foremost, an urgent plea to the ICANN Board to respond promptly, publicly and directly to the grounds we set out herein in support of these assertions. This letter is also an open call to the Board and the entire GNSO community to recognize that non-commercial representation in ICANN is in fact stronger, more diverse and more representative of non-commercial users of the Internet than recent public statements by the Board and other GNSO Constituencies have alleged.

SUMMARY

 In this letter, we lay out the facts showing why and how the Board’s adoption of the transitional NCSG Charter drafted by ICANN Staff at the direction of the Board’s Structural Improvements Committee (SIC) reveals a critical failure in ICANN’s processes pertaining to transparency, accountability and commitment to the principles of multi-stakeholder, bottom-up consensus-building. In addition, this particular process shows not only disregard for the input of significant numbers of non-commercial Internet users but also a deep misunderstanding of the nature of non-commercial involvement in ICANN. We demonstrate that this result is due substantially to continuing misperceptions by the Board and many in the GNSO community about the true extent of involvement by non-commercial entities and individuals in the Stakeholder Group (SG) charter process.
We emphasize that this letter is not an appeal to the Board to repeal its decision of 30 July. Although some members had initially favored this approach, NCUC ultimately decided against initiating an appeal as we wish to demonstrate our support for the Board’s objective of proceeding forthwith with the GNSO restructuring process, including implementing the new SG structure and seating the new Council by the Seoul meeting. As such, NCUC reluctantly accepts the Board’s Resolution and decision of 30 July regarding the transitional NCSG Charter and the appointment of three transitional new Councilors. Nonetheless, the Board’s adoption of the SIC/Staff Charter has resulted in significant damage to ICANN’s credibility among civil society and non-commercial Internet users, who increasingly perceive ICANN’s decision-making process to be far from the “bottom-up, consensus-based”
 platform it is supposed to be.  

We therefore ask that: (1) the Board give this letter its immediate and full attention, and provide a timely response thereto; and (2) the Board reinstate, with immediate effect, discussions between it and the non-commercial community to discuss and confirm a final NCSG Charter that more fully represents the views and participation of that community as well as the Board’s objectives as stated in the 2008 Board Governance Committee (BGC) Working Group (WG) Report on GNSO Improvements. 
We set out the facts and arguments supporting our requests below
. 

I. PROCESS IRREGULARITIES IN RELATION TO THE SG CHARTERS
(1) Violation of the parity principle and unequal treatment of different stakeholder groups
The new bicameral House framework in the restructured GNSO was expressly created on the basis of parity between and amongst, first, the ICANN contracting parties (Registries and Registrars) with the non-contracting parties (the new Commercial and Non-Commercial Stakeholder Groups, with the former enveloping the existing Business, Intellectual Property and Internet Service Provider Constituencies)
, following from the BGC WG Report that had referenced the need for balance between the commercial and non-commercial communities
. Despite this fundamental, agreed basis for the new GNSO Council, however, the SG Charter process shows that non-commercial participants at ICANN are still not treated as being on an equal footing with the other Constituencies. We give three examples of this below.
First, we draw the Board’s and ICANN community’s attention to the fact that, of the two major changes made to the CSG Charter, the one that clearly and specifically illustrates the apparent differential treatment of the CSG and the NCSG is that, where the NCSG is held to a requirement of having no more than two of its six Councilors from the same geographic region, yet the CSG is permitted to have up to three of its six Councilors from the same geographic region
. Although, as has been documented above, NCUC believes that the new NCSG will have absolutely no problem meeting this threshold, the Board’s allowing the CSG a more liberal standard without any explanation is, to say the least, puzzling and upsetting to the non-commercial community. It is also ironic, since it has been the commercial Constituencies that have been insisting on “pre-established objective criteria for diversity and representation” being applied to the non-commercial community; yet it would seem as though it is they who will have the greater difficulty in meeting such criteria.
Secondly, we note that although the CSG Charter, as amended by the Board, envisions the possible formation and approval of new Constituencies, positions on its Executive Committee are limited to persons from the three existing (i.e. the Recognized) Constituencies, and there is no mention of how the CSG’s six Councilors will be selected (especially if new Constituencies are approved in the interim) for the duration of the Charter (through 2010). In contrast, the Board-approved NCSG Charter is far more detailed, dealing with many specific instances left silent in the CSG Charter. For instance, the NCSG’s Executive Committee is required to publish its decisions within twenty-four hours (with no such equivalent requirement for the CSG), and full participation of the membership is required for “significant” Executive Committee decisions (again absent from the CSG Charter). Additionally, where the transitional period for the CSG Charter is one year (ending in 2010), the period is two years for the NCSG Charter (at least in relation to the appointment of the three new Councilors), extending into 2011. 
Finally, we wish to point out the lack of requirement for any Constituencies at all, much less Constituencies as the basis of SG membership, in the approved Charters for the Registries and Registrars SGs. Instead, self-forming voluntary Interest Groups are permitted within each SG. While it may be argued that the members of these SGs might conceivably have interests and issues in common more often than the CSG or NCSG, this will not universally be the case. More significantly, it is hard to see how the lack of a Constituency-as-member requirement for the Contracting Party House reflects consistency with the Board’s expressed wish of having Constituencies as the main basis for SG participation. Perhaps ironically, the concept of Interest Groups within these two SGs is exactly the basis for and thinking behind NCUC’s submitted NCSG Charter that was replaced by the SIC/Staff Charter!

(2) Critical consequences of the lack of timely and accurate information, poor scheduling and inadequate opportunities for consensus-building

The above-stated acts of mismanagement resulted in the following unfortunate events and consequences:

· It was never made clear, either by the Board, the SIC or ICANN staff, how Constituencies would function within, and interact with, the new SG structure
. It was not until the Sydney meeting that NCUC received any specific information that the Board envisaged a pure Constituency-based SG model
 as the basis for the NCSG. The BGC WG report did not specifically address this point, and even the Board itself seemed uncertain on this point
. Up to the Board meeting of 21 May 2009, the only public indication that some of the proposed SG Charters fell short of the Board’s objectives was the Board’s much more generally-worded Resolution that they required “revisions to ensure equitable participation and representation by new constituencies”
.

· NCUC’s draft Charter had been submitted (as required) in April. As such, it had no reason to believe and had received no indication that the Board would be fundamentally opposed to a member-based SG in which Constituencies may form and dissolve fairly freely. It was only in Sydney that this was communicated to NCUC.

· The SIC/Staff Charter was provided to NCUC only on the morning of Constituency Day in Sydney, even though it had been approved by the SIC some time previously. Even though NCUC then immediately met twice with the SIC and continued communications after Sydney, the practical reality was that there was little opportunity, time or sustained effort made to ensure that meaningful substantive discussions between NCUC, the SIC and ICANN Staff took place to come up with a workable Charter for the new NCSG
· The Board never considered or voted on any proposed NCSG Charter other than the SIC/Staff Charter. Despite the April call for and receipt of public comments on SG charters drafted by the relevant communities, the NCSG Charter was never discussed by the full Board. The only NCSG Charter that was ever presented to the Board for discussion and voting was the SIC/Staff version that had received substantial objections from the non-commercial community. The Board thus never considered the Staff/SIC Charter against the NCUC-submitted Charter or any other proposal, nor, in light of the substantial differences between these documents. did it or the SIC ever request any clarification or updates from or discussion with NCUC. Instead, the SIC/Staff Charter was drafted without any non-commercial user input and it was this Charter that was the sole NCSG Charter ever voted on by the full Board.

· The late release of the Staff/SIC Charter, the immediate call for public comment on it following Sydney, and its presentation to the Board only a week after the comment period closed indicate an inexplicable lack of opportunity for analysis, comparison and improvement of fundamentally different documents. What is perhaps even more damaging is the fact that this haste effectively meant that NCUC’s proposals were totally excluded from any further consideration by the Board.
(3) Ignoring & Dismissing Broad Civil Society Support
NCUC’s draft NCSG Charter was supported by many and different individuals and civil society groups, including some that are not even NCUC members, in both the initial public comment period (April 2009) and during the most recent round (July 2009)
. Nonetheless, a large majority of the Board elected not to respond to this evidence of clear public support for NCUC, and persists in viewing NCUC as insufficiently representative of non-commercial interests. Further, ICANN Staff chose insultingly to dismiss, without any reasonable basis or further enquiry, this outpouring of support as merely a “letter writing campaign” instituted by the NCUC Char
. As a result, a NCSG Charter that received little public interest/civil society/non-commercial user support was adopted, leading to the inevitable inference that the only kind of non-commercial engagement that the Board would consider legitimate for being, in its opinion, sufficiently diverse and robust, is not the participation of those individuals and groups that devoted precious time and limited non-profit resources to actually express their interest in ICANN and GNSO restructuring. Indeed, ICANN itself perpetuates this conclusion by stating publicly that the three new non-commercial Council appointees are to represent “unique segments of the non-commercial community” and “potential new constituenc[ies]”
. 

(4)  Mis-characterization by ICANN Staff of individual statements by At-Large leaders and members as support from the At-Large Advisory Committee (ALAC) for the SIC/Staff Charter.


Although it was careful to note the disclaimer included in the public comment submitted by Ms. Cheryl Langdon-Orr (ALAC Chair), to the effect that her statement was not a formal, ratified ALAC statement but rather a synopsis of previous ALAC positions, the ICANN Staff Summary and Analysis of the public comments received in July on the proposed new SG Charters attributed Ms. Langdon-Orr’s statement accepting the SIC/Staff Charter expressly to ALAC
. It is important to note that ALAC has never voted on, ratified or submitted any official statement supporting the SIC/Staff Charter, nor has there, to our knowledge, been any formal, unified public comment by ALAC or the At-Large community regarding the SG Charters, in either public comment period
. It is vital also to note that the ALAC listserv shows only discussions in April leading to ALAC’s only public and specific comment on the NCUC-drafted Charter proposal, and a brief discussion in July regarding the lack of agreement between some ALAC members on the NCUC and SIC/Staff Charters. 

To attribute to ALAC its Chair’s belief that ALAC as a whole accepts the Staff/SIC Charter, in combination with what the ALAC Chair characterizes as a “synopsis” of previously-published ALAC comments when no clear consensus (much less acceptance) of any particular Charter seems to have been agreed upon or published by ALAC, is a serious mis-characterization that serves only to reinforce the already-damaging false impression that NCUC does not adequately represent non-commercial users, and plays into the hands of those ICANN participants whose interests will be advanced by a continued battle (whether real or perceived) between ALAC and NCUC/NCSG.

(5) Lack of response to NCUC requests for discussion over the NCUC-submitted Charter and speculative objections on the basis of hearsay
Even before the Mexico meeting and continuing beyond Sydney, NCUC had repeatedly asked SIC members and others (e.g. ALAC) who had objected to the NCUC Charter proposal, either because of the possibility of “capture” of SG leadership and Council seats or the speculation that the NCUC model would not succeed in bringing new entrants into ICANN, to provide further details and analysis in support of their general opinions
. We received none.

In addition, several ICANN participants who had raised similar fears admitted in Mexico and elsewhere that they had not even read NCUC’s proposed Charter. Without rehashing the public comments submitted in support of NCUC and its proposal here, it suffices to say that the fact that the Board did not even consider, much less discuss openly, NCUC’s proposed Charter at any time, lends unnecessary credence to critics who rely on vagueness and hypothesizing, rather than constructive suggestion, to delay and impede greater non-commercial involvement in ICANN. Moreover, the Board’s failure to provide an avenue – for itself and the community – to more fully discuss and compare the different versions of the NCSG Charter meant that it has effectively and ironically (even if inadvertently) stifled a golden opportunity for true engagement with the non-commercial community.
II. MISINFORMATION AND MISUNDERSTANDING OVER NON-COMMERCIAL REPRESENTATION AND PARTICIPATION IN ICANN
(1) The Claim that NCUC is Not Sufficiently Diverse or Robust

The following public statement from ICANN seems to have been the basis for the Board’s adoption of a transitional NCSG Charter that inexplicably removes the ability of non-commercial users to democratically elect all of its Councilors to the new Non-Contracting Party House: “the current non-commercial community participation in the GNSO is not yet sufficiently diverse or robust
 to select all six of the NCSG's allocated Council seats”
 (emphasis added.) This view has been repeated publicly several times by a number of Board members, as well as by other GNSO community participants (e.g. on listservs and in discussions with NCUC during the Mexico and Sydney meetings). It is patently inaccurate, and NCUC has in response to these statements provided facts to contradict it several times. We reproduce them below: 
 First, NCUC has been, and still is, currently the most geographically diverse Constituency. 

According to the 2006 LSE GNSO Review
, diversity of membership in NCUC then was already “relatively strong” and “shows quite a close fit to the distribution of global Internet users across at least four out of five [ICANN geographic] regions”. Since then, NCUC has continued to engage in active outreach (without ICANN financial or staff support), resulting in a current membership today of 75 organizations and 75 individuals representing 48 countries. Please note that this is a growth of over 200% since the Board Governance Committee (BGC) Working Group (WG) report on GNSO Improvements was released in February 2008. NCUC members come from developed and developing countries, and from outside North America and Europe (from countries and continents such as Africa, Korea, Cambodia, Bangladesh, Australia and China). 
Secondly, NCUC is also diverse in terms of representation of those individuals and groups that we have repeatedly been told have been “under-represented” at ICANN, such as consumers, researchers and libraries. Numerous groups that champion consumer causes are NCUC members (e.g. ICT Consumer Association of Kenya, International Parents, Media Access Project and Read Write Web France, just to name a few); as are individual bloggers, academics, professors, researchers, schools and libraries (e.g. telecommunications, law and technology researchers/educators, EDUCAUSE, the American Library Association and Egypt’s Library of Alexandria)
. In addition, all three of NCUC’s current GNSO Councilors are academics and researchers affiliated with universities, think-tanks and research centers.
In view of the above, NCUC calls on the Board and the ICANN community to recognize that NCUC has not just met, but exceeded, the BGC’s 2008 call for “the new non-commercial Stakeholders Group [to] go far beyond the membership of the current Non-Commercial Users Constituency [and] must consider educational, research, and philanthropic organizations, foundations, think tanks, members of academia, individual registrant groups and other non- commercial organizations, as well as individual registrants”
. We fully anticipate that the new NCSG will continue to expand and diversify, particularly with the formation of new Constituencies approved by the Board. To the extent that the Intellectual Property, Internet Service Provider and Business Constituencies have been amongst the most vocal groups perpetuating an inaccurate view of the non-commercial community
, we also call specifically on them to explain the basis upon which they continue to publicly misstate the facts we have once again provided. 

 (2) Fundamental Misunderstanding of the Nature & Extent of Non-Commercial Participation


The Board’s action on the NCSG Charter, the ICANN Staff’s dismissal of the outpouring of civil society and individual support for the NCUC and its proposals, and the above-stated persistent misconception of what the NCUC is and stands for also reveal a basic and critical misunderstanding of why and how individuals, non-profit groups and public interest organizations participate in ICANN and other international groupings. 

In order to express official support for any proposal or position, including to sign on to petitions, letters and comments, many groups and organizations require careful analysis and discussion “up the chain of command” prior to any formal sign-on. In other words, any organizational support is almost never the opinion or position of a single person, even if he/she is that organization’s designated representative to ICANN meetings or NCUC. Such a process requires time, attention and commitment – resources that are often in short supply at non-profit and public interest organizations. To ignore or dismiss this careful and difficult process as the work of just a few individuals or a “letter writing campaign” reveals either a flawed or, worse, a deliberate misunderstanding of the work and mission of these organizations.

Further, many individuals and groups that work on public interest issues cannot always be easily categorized as any one specific “type” of constituency. For example, an organization that focuses on electronic privacy necessarily and primarily represents consumers and individual Internet users, as does a group that works to deliver cheap and robust Internet access to the poor in under-developed areas, another that seeks to facilitate the use of information technology in higher education, and a third that highlights and translates commentaries from non-native English speakers in less-developed parts of the world. All these groups are current members of NCUC, yet the allegation that NCUC does not adequately represent consumers persists.


There seems also to be a perception that the current NCUC is not co-operative and does not engage in fruitful consultation with other ICANN constituencies, participants and committees. To the contrary – the final NCUC-proposed NCSG Charter took into account comments, criticisms and feedback from ALAC members, dissenting voices from within NCUC and other commentators. Further, NCUC met twice with the SIC during the Sydney meeting, to try to understand, compromise and work together on improving and implementing the SIC/ ICANN Staff’s NCSG Charter. In addition, several NCUC members accepted an invitation by ICANN Staff to meet with them and potential new Constituency leaders shortly before the Sydney meeting. Some had to change or postpone other commitments and travel plans at short notice in order to attend the meeting, particularly after Staff changed the venue from Washington D.C. (where several of the NCUC members were already headed for a different meeting) to Yonkers, N.Y. Despite these efforts, ICANN Staff canceled the meeting without informing NCUC until we made repeated requests for updates on its occurrence, agenda and attendees. 

Finally, as ICANN itself has acknowledged
, it can be costly and intimidating to participate in ICANN meetings and processes. As such, communications and participation by email, listservs, public comments/responses and blogs are often the most cost-effective, timely and efficient. Nonetheless, several new NCUC members traveled in person to the Mexico and Sydney meetings, mostly at their own expense. Several new entrants to the ICANN environment also agreed to have their names put forward to the SIC for consideration under the transitional provisions of the Staff/SIC Charter as a result of NCUC discussions with the SIC in Sydney; to the best of our knowledge, this was not followed up on by the SIC or ICANN Staff. How does the Board propose to explain to these new members and volunteers that their time and involvement in the non-commercial space counts for naught in the transition to a restructured GNSO?

CONCLUSION


The signatories to this letter firmly believe that an injustice has been done, to NCUC and the non-commercial Internet community that it has striven to represent and recruit, by the Board’s peremptory act in considering – and adopting – only the SIC/Staff-drafted NCSG Charter that was not even presented to the non-commercial community till the Sydney meeting had already begun, and for which a public comment period was opened immediately upon the conclusion of that meeting. The original NCUC-submitted Charter, for which public comments had been sought previously and on which no further action or discussion seems to have occurred, was thereby totally and effectively set aside by such a move. The ICANN community thus had no opportunity to compare, comment on and improve either version in a more informed and wider context. 

In addition, the SIC/Staff Charter that was adopted by the Board ignores the painstaking, bottom-up, consensus process that had taken place prior to Sydney. To make matters worse, there has been no public explanation of why the NCUC-submitted Charter could not have been negotiated or amended; instead, it was simply replaced by a significantly-different version on which no non-commercial input was sought until it was released for public comment. 

We therefore call on the Board to publicly and immediately reinstate discussions with the non-commercial community over a final Charter that we sincerely hope will be more representative, thoughtful and consensus-driven. We call, further, on the Board and the ICANN community to recognize the growth, diversity and representativeness of the non-commercial community in the GNSO. 
To wait an entire year before re-examining the Charter and without any mandatory action or follow-up in the meantime, as the Board’s Resolution of 30 July contemplates, is simply too long for any meaningful indication to the non-commercial community that its continued representation in ICANN is truly important to the Board. It would also further entrench a growing view of a lack of transparency, accountability and parity at ICANN. It is vital that the ICANN Board takes immediate steps to remedy the wrongs that have arisen as a result of this disgraceful process, and provides a sincere and effective response to those individuals and organizations that had participated in good faith in what they had hoped and believed was a genuine and meaningful opportunity to contribute to a more vibrant and inclusive GNSO, and thus retain their participation as well as attract new entrants into the ICANN community.
Signed:

MEMBERS OF THE NON-COMMERCIAL USER CONSTITUENCY

cc. ________

APPENDIX A

� See, e.g. ICANN’s GNSO Council Position Notification, 4 August 2009:  � HYPERLINK "http://www.icann.org/en/committees/improvements/soi-notification-board-ncsg-appointments-04aug09-en.pdf" �http://www.icann.org/en/committees/improvements/soi-notification-board-ncsg-appointments-04aug09-en.pdf�. 


� NCUC’s and several individual members’ substantive objections to the SIC/Staff Charter were submitted to ICANN during the public comment period, and will not be repeated here. We continue to believe that the SIC/Staff Charter is not a scalable model, places unnecessary and additional barriers to entry and participation by individuals and new members, and in its treatment of the appointment of the three transitional Councilors, drastically undermines  fundamental principles of democracy and bottom-up consensus-building. We invite the Board to engage us in meaningful and direct discussions over the differences between our and the SIC/Staff views on these Charters as soon as possible. 


� See the 25 July 2008 Working Group Report on GNSO Council Restructuring: � HYPERLINK "http://www.icann.org/en/topics/gnso-improvements/gnso-council-restructuring-report-25jul08.pdf" �http://www.icann.org/en/topics/gnso-improvements/gnso-council-restructuring-report-25jul08.pdf�. 


� The parity principle and its importance were subsequently and expressly discussed by several Board members during the Board’s Special Meeting of 28 August 2008: � HYPERLINK "http://www.icann.org/en/minutes/minutes-28aug08.htm" �http://www.icann.org/en/minutes/minutes-28aug08.htm�. 


� The other change pertains to the approval of new Constituencies, on which point we are pleased to see that the Board has eliminated the original IPC/BC/ISPC proposal to retain the right of approval to themselves.


� E.g. Even as it speaks of the need to enhance and increase participation and inclusion by, inter alia, encouraging new and flexible constituencies, the BGC WG report on GNSO Improvements failed to discuss how this could be achieved in the SG framework.


� i.e. a SG would consist of, and have its elected Council representatives coming from, Constituencies rather than members. Note that NCUC and others’ criticisms of the limitations and flaws of such a model have been previously submitted in public comments, and will not be repeated here.


� See, e.g., the discussion noted in the Minutes, under Regular Agenda item B.1.a. of the Board’s Special Meeting of 23 April 2009: � HYPERLINK "http://www.icann.org/en/minutes/minutes-23apr09.htm" �http://www.icann.org/en/minutes/minutes-23apr09.htm�. 


� Minutes of Special Meeting of the ICANN Board, 21 May 2009: � HYPERLINK "http://www.icann.org/en/minutes/minutes-21may09.htm" �http://www.icann.org/en/minutes/minutes-21may09.htm�. NCUC notes, however, that the Constituency-based structure seems to be a necessary condition only in the Non-Contracting Party House: see discussion on parity, above .


� A list of these supporters and signatories is attached to this letter, as Appendix A.


� See the 29 July Summary & Analysis of comments received on the SG charters: � HYPERLINK "http://forum.icann.org/lists/gnso-stakeholder-charters/pdf2CY9ub1kpe.pdf" �http://forum.icann.org/lists/gnso-stakeholder-charters/pdf2CY9ub1kpe.pdf�


� See the flyer announcing the application for these positions (� HYPERLINK "http://www.icann.org/en/committees/improvements/gnso-councilor-recruitment-advertisement-05aug09-en.pdf" �http://www.icann.org/en/committees/improvements/gnso-councilor-recruitment-advertisement-05aug09-en.pdf�) and the Statement of Interest form (� HYPERLINK "http://www.icann.org/en/committees/improvements/soi-form-ncsg-council-positions-2009-2011-en.pdf" �http://www.icann.org/en/committees/improvements/soi-form-ncsg-council-positions-2009-2011-en.pdf�).  NCUC fully supports the Board’s aim of attracting new participants and constituencies. Nonetheless, it is not clear from the call for applications how a Councilor can be appointed to represent a “potential new constituency” during the transitional NCSG period, when no new constituencies have been approved. It is possible that this could simply mean that representatives from the potential constituencies whose applications are currently pending before the Board will be appointed to these Council seats. In NCUC’s view, such a move would not further the Board’s objective of attracting new participants in ICANN, particularly of individuals.


� See, e.g. footnote 1 and the main text on page 10 of the Staff Summary and Analysis dated 29 July 2009: � HYPERLINK "http://forum.icann.org/lists/gnso-stakeholder-charters/pdfAyIIQls4Qi.pdf" �http://forum.icann.org/lists/gnso-stakeholder-charters/pdfAyIIQls4Qi.pdf�. 


� The only ALAC comment was submitted in response to the original round of submitted Charter proposals (in April 2009) acknowledged a divide amongst ALAC members on the specific issue only of the draft Charter submitted by NCUC (� HYPERLINK "http://forum.icann.org/lists/sg-petitions-charters/msg00020.html" �http://forum.icann.org/lists/sg-petitions-charters/msg00020.html�), and the two comments submitted (by Ms. Langdon-Orr and Mr. Alan Greenberg) in the July public comment period clearly show no ALAC position had been crafted. In fact, Mr. Greenberg states expressly that his comment is not made on ALAC’s behalf.


� The only attempt at fuller analysis came from Dr Milton Mueller, whose public comment in response to the original Charters in fact demonstrated the unlikely event of such an occurrence: see � HYPERLINK "http://forum.icann.org/lists/sg-petitions-charters/msg00011.html" �http://forum.icann.org/lists/sg-petitions-charters/msg00011.html�. 


� In this letter, we address primarily the question of diversity, as it has never been made clear to us what being sufficiently “robust” means or entails, given that NCUC has been a long-recognized ICANN Constituency and has continued to grow and attract new members.


� Background & Explanation to the Call for Applications for Non-Commercial GNSO Council Seats, 5 August 2009: � HYPERLINK "http://www.icann.org/en/announcements/announcement-05aug09-en.htm" �http://www.icann.org/en/announcements/announcement-05aug09-en.htm�. 


� See � HYPERLINK "http://www.icann.org/en/announcements/gnso-review-report-sep06.pdf" �http://www.icann.org/en/announcements/gnso-review-report-sep06.pdf�. 


� The current NCUC membership roster can be viewed at � HYPERLINK "http://ncdnhc.org/page/membership-roster" �http://ncdnhc.org/page/membership-roster�. 


� Extract from the Board Governance Committee Working Group Report on GNSO Improvements: � HYPERLINK "http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf" �http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf�.  


� See, e.g. the April 2009 submission by the IPC as a public comment to the original SG Charters (� HYPERLINK "http://forum.icann.org/lists/sg-petitions-charters/pdfj95Wzn7olQ.pdf" �http://forum.icann.org/lists/sg-petitions-charters/pdfj95Wzn7olQ.pdf�), and supported by the BC (� HYPERLINK "http://forum.icann.org/lists/sg-petitions-charters/msg00022.html" �http://forum.icann.org/lists/sg-petitions-charters/msg00022.html�). See also the Board briefing by Ms. Denise Michel during the Board’s Special Meeting of 23 April 2009, referring to correspondence received from the IPC, BC and ISPC requesting that seating of the new Council be postponed because of the lack of diversity and representation in the current non-commercial group: � HYPERLINK "http://www.icann.org/en/minutes/minutes-23apr09.htm" �http://www.icann.org/en/minutes/minutes-23apr09.htm�. 


� See, e.g. the February 2008 Report of the Board Governance Committee (BGC) Working Group (WG): � HYPERLINK "http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf" �http://www.icann.org/en/topics/gnso-improvements/gnso-improvements-report-03feb08.pdf�. 
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