Discussion of Cairo minutes by Cheryl Preston.

My comments are in larger font and bold.  I have marked in green parts of Mary’s minutes to highlight certain statement.

This is part I of the minutes.  I will get to Part II after the next event.  I appreciate your patience.

Please send back any comments on the discussion points raised here.

Thanks, Cheryl
MINUTES OF NCUC MEETING AT ICANN CAIRO 
Date: 4 NOVEMBER 2008
Time: 9.00 a.m. 

Venue: Hotel Intercontinental Citystars, Cairo, Egypt

The Chair opened the meeting by welcoming everyone and noting that there was a telephone available in the meeting room for anyone who wished to call in. He then outlined the agenda for the day. An attendance list was circulated and signed by all present.
1. NCUC Businesss

Elections & Membership

The first topic discussed was the recent NCUC election results. 

A question arose as to continuity once the existing GNSO Council is restructured under the proposed new bicameral house voting framework. It is currently unclear what will happen to existing Councillors once the new structure is in place. NCUC would prefer that for continuity reasons, seated Councillors should retain their positions. It may be that, as new Council seats open up, NCUC will fill them either according to the order of the recent election results, or some other way.

The “NCUC” has not formed an intent or a preference.  There was not consensus at the meeting, and there was not a quorum.  This should be discussed.  I propose that, once the new structure is in place and the new constituencies are included, the new (and now non-existent) Non-Commercial Stakeholder Group (NCSG) convene (online) and hold elections for all six GNSO councilor seats.  Mary and Bill were elected by 16 and 10 votes, respectively at a time when none of the members of the proposed new constituencies were involved or had a vote.  There is no reason to grandfather in for two year terms, in addition to Carlos who also has a GNSO councilor seat through 2009.  It may be that, for consistency reasons or otherwise, Mary, Bill and Carlos would be re-elected to hold three of the six councilor seats allocated to the new and now non-existent NCSG, but that should be decided by those who are members of the new NCSG, not by the prior NCUC.
As for Committee assignments, only Carlos Afonso of Brazil was voted in. Under our existing Charter, NCUC can keep its existing Executive Committee (EC) members.
I am unclear which Charter is referenced.  A charter does not now exist for the unformed NCSG.  Thus, this must refer to the charter of the former NCUC, which will not be binding on any of the other constituencies in the NCSG.  In addition, as noted below, the afternoon discussion suggests a different vision of the EC.

A question was asked regarding the formation of new constituencies and timing. It is currently unclear what will happen to new constituencies formed under the existing structure and approved by the Board before summer 2009.

Membership was next discussed. The Chair noted that a good number of individual as well as organizational applications had been recently received. In addition to the list of 9 pending applications circulated by the Chair, a representative of the Diplo Foundation who was present expressed an interest in joining. A number of the individual applicants are interested in joining the new constituency that current member Cheryl Preston is forming.
The meeting agreed to go through the list to approve or reject the applications. The following were admitted:

· Diplo Foundation (organization)

· Lehrstuhl Weber (known from GigaNet) (individual)

· Ralph Clifford (US law professor) (individual)

· Lamees El Baghdady (also from GigaNet) (individual)

· Seitti Arata (Brazilian, formerly Diplo fellow and IGF Secretariat/MAG)

· Jon Garon (US law professor) (individual)

· Charles Knutson (US computer scientist professor) (individual)

· David Olson (US law professor)

· Girls Against Porn (approved; type of membership subject to applicant’s determination of either individual or organizational status)
In the discussion of new members, we were unable to articulate a clear statement of the criteria for organizations and the standards for diving large and small organizations.  
Under Milton’s proposal, “large organizations” get 4 votes.  The current criteria is only in terms of numbers of employees or members, not in terms of how involved or organization is.  Thus, I could join as my university and get 4 votes, but it is unlikely that anyone but me would be reviewing and approving policy.  This criteria for 4 votes, especially given that the last election garnered only 23 votes total, should be discussed by the new NCSG as a whole.
Further, we discussed the criteria for being considered a small organization with 2 votes versus an individual with 1 vote.  Robyn noted that legal status as a non-profit was not necessary, but the discussion did not resolve the issues outstanding on the list.  Because an organization doubles the vote of an individual, it is important to articulate standards for such a decision rather than just the discretion of the chair.
As I propose below, decisions about legitimacy for membership and size of representation or weighted voting should, in the new NCSG, be decided by a committee of the constituencies, not solely by the chair or by an executive committee that does not include representation of the separate constituencies.

Proposed New Stakeholder Group
A brief discussion ensured over the joint meeting with ALAC that was held on November 3. The meeting agreed that an individual Internet user could both be an NCUC member (if he/she satisfies the membership criteria) as well as ALAC. If the ICANN Board or ALAC itself wishes to make membership mutually exclusive, they can do so. It was noted that the ALAC midterm report seems to indicate that ALAC should be the sole representative for individual users.
The question of joint membership in NCUC and ALAC has not been resolved and is contested.  Few if anyone would have the time and energy to be fully informed on the business of both the NCSG and the ALAC, or able to attend the meetings for both as the times overlap.  While, I favor allowing joint membership, the allocation of votes and offices should be discussed by the new NCSG.  A person could join the NCSG and obtain a vote, but make no effort to be involved in discussions, participate on the list, attend meetings, review documents, or otherwise contribute to the work.  Then, based on the recommendation of a friend in one of the NCSG constituencies, vote on important NCSG issues.  We need to consider whether some minimum participation is required or at least the reading of the statements of position by the various sides on an issue.  In addition, it seems obvious that no on person should be an officer, appointee, or councilor of the NCSG if also holding an office in ALAC.
The GNSO Steering Committee will be examining possible guidelines and other matters relating to formation of constituencies and other issues that apply across the GNSO. As such, NCUC should prepare a coherent proposal for submission to the Board prior to the upcoming Mexico meeting.
It is unclear whether, under the new GNSO structure, it is possible for a new constituency (approved by the Board under the current rules) can continue to exist as a “free flowing” entity, not affiliated with any new Stakeholder Group (SG). This has implications for voting and representation, which under the new structure is based on SGs, as well as other matters such as travel funding. There is a possibility that the Board will prefer that constituencies are affiliated with a SG.
The Chair reminded the meeting that under the new structure, it is possible for people to get involved in ICANN through working groups, without having to be a member of any constituency or SG.
As discussed below, this is a critical fact.  If any person, whether a member of any ICANN structure or not, may join a working group (and submit public comments, etc.), the constituencies must be given some power beyond putting a person on a working group if there is any point to creating constituencies at all.

2. Issues Arising from Joint Meeting with ALAC on November 3, 2008

The meeting then discussed certain questions that arose during the joint meeting with ALAC:

(1) How must individual Councillors vote (e.g. free agents or speaking only for the SG)?

Currently, NCUC Councillors do not have to get consensus of the membership before a vote, although they provide prior information and feedback on ongoing GNSO policy issues to enable input and comments from the members. If the membership does not like how a Councillor is voting or acting, they can vote that Councillor out at election time. This seems a good practice that should be retained into the new structure.
It is true that councilors should not have to return to the membership to get feedback on every issue, especially those with less than a couple of weeks of turnaround time.  However, the councilors accept a trust to make an honest effort to represent the voices of the constituencies within the NCSG when they vote.  Because councilors are seated for two year terms, and many decisions are made in the fast-moving world of the Internet in very short timeframes, the mere power to elect someone different is not adequate protection.
(2) What should the role of the NCUC/new SG Policy Committee be?

The Chair suggested that it could highlight issues that may not yet have come to the attention to the GNSO Council; it could also appoint members to work on specific issues as well as coordinate work across constituencies that have similar interests or are working on the same issue. 

The possibility of doing away with the Policy Committee was discussed. The new SG could simply have a single Executive Committee (EC), consisting of the Chair, the Councillors and one representative from each constituency. Although that raises the issue of scalability, it may be possible to propose this representative structure now and to revisit the issue once the number of constituencies reaches a certain number (e.g. 6.)

(3) How, if there is a diversity and lack of agreement across constituencies with respect to a particular issue, are the Councillors who are supposed to represent the SG to vote? 
It was noted that there will be “external” (i.e. to the SG) reasons why it might be necessary for the Councillors on behalf of the SG to present a unified vote. 
The occasions when the councilors would not represent the group should be extremely rare.  Any decision for councilors to take a unified view when the stakeholder group is in wide disagreement, should be made by the constituencies.  The reasons for needing a unified vote should be explained and the strategic decision of muffling some voices to get a block vote should be made by the constituencies or members, not solely by the councilors.  Especially because under the voting scheme proposed in Milton’s plan, each councilor would be elected by a mere majority.  Thus, a 51% to 49% split view in the stakeholder group could, under this statement, decide to all vote consistent with the 51% at the council level, thus silencing 49% of the members and perhaps a majority of the constituencies.
(4) How will the “internal” voting structure of the SG work?

The meeting discussed whether the votes will go according to membership (including votes allocated according to size of organization) or constituencies (e.g. one vote per constituency.) 

3. Discussion with ICANN Board Members

Two representative of the Board visited the group: Harald Tveit Alverstrand and Roberto Gaetano. Harald was asked if he could clarify the concept of constituencies and SGs under the new structure. He felt that the bylaws should not have been so detailed in the first place, but, given the reality, considered that the Board’s main concerns were that (1) communities are largely self-organizing, and (2) their processes should be transparent. 
Both Herald and Roberto emphasized that they were not speaking “for” the Board, but only giving their at the moment thoughts.  They stated that many of these issues have not been thought through yet or even considered.  Thus, these statement are helpful feedback from two members of the Board, but do not represent the Board position.

What the Board does not want is to see that the same few people who show up for ICANN meetings are basically taking over the group they claim to represent, or that the same voices are always the ones that are heard.
It was also explained that one concern was to have broad representation from research and academia in the non-commercial, non-contractual community, to make sure different voices are heard. This was one reason for the broadening of the Council. That was one of the issues the Board Governance Committee (BGC) was supposed to address.
The thoughts of the ICANN Board members summarized here are important.  There is no point to restructuring or adding constituencies if non-commercial users are still represented by the exact, narrow positions of the historical NCUC.  This principle will be important in considering any charter for the NCSG.

