NCUC Response to GNSO Reform Questions (early draft discussion paper)
The Noncommercial Users Constituency welcomes the Board Governance Committee GNSO Review Working Group report (BGC-WG report) and request for comments. We are heartened by this report. The WG has taken the recommendations of the LSE report seriously and has produced a thoughtful and thorough discussion document. We think that the GNSO reform process they have initiated can become the catalyst of significant improvement in ICANN’s policy making processes.
The NCUC response proceeds in three steps. First, we describe our own proposal for a reformed GNSO, which takes into account the BGC-WG report and the LSE report. Second, we discuss the underlying assumptions of our proposal and contrast them to some of those in the BGC-WG report. Third, we answer the specific questions posed in the report summary.

1. How to reform the GNSO 

The GNSO cannot be reformed in isolation. Any restructuring must also pay attention to the roles of the Nominating Committee and the At Large Advisory Committee (ALAC). Currently, the Nominating Committee appoints three members to the GNSO Council and the ALAC appoints five (5) Nominating Committee members. The status of ALAC is evolving and GNSO reform efforts must be consistent with a vision of its future role. Some of the functions of the Nominating Committee may be shifted to the At Large in the future.
Stakeholder Groups

NCUC believes that the GNSO constituency structure needs to be changed, for the reasons suggested by the LSE report. We believe that there should be four (4) distinct stakeholder groups that elect members to the GNSO Council: 1) registries, 2) registrars, 3) noncommercial users, and 4) commercial users. Each of these stakeholder groups should appoint three (3) representatives to the Council. In addition to that, the Nominating Committee (or, possibly, ALAC) should continue to appoint three members to the Council. This yields a GNSO Council with 15 members:

· Registrars: 3

· Registries: 3

· Noncommercial users: 3

· Commercial users: 3

· Nominating Committee (or ALAC) appointees: 3

This structure achieves a balance between user-supplier interests, with the Nominating Committee members serving as “wild cards” that can tip the balance one way or the other. 

An important difference between our proposal and the BGC-WG report is that NCUC believes there should be only one layer of organization for stakeholder groups. The stakeholder groups should not be composed of multiple “constituencies” which then have another organizational process to determine the representatives of broader “stakeholder groups.” Rather, each stakeholder group should be organized as a single constituency as they are now. We do not need to add another layer to an already complex representational and organizational scheme. ICANN participants already spend too much time establishing and navigating procedures and organizational structures. For newcomers to ICANN processes, the environment is intimidatingly complex; we must not make it more so.
The NCUC proposal has the virtue of producing needed reforms while minimizing organizational disruption. There is already a Registrar, Registry, and Noncommercial Users constituency and there are already Nominating Committee appointees. The only difference is that the three Commercial User constituencies (Business, Intellectual Property and Internet Service Providers) would be consolidated into one “Commercial Users” stakeholder group. As the LSE report noted, these constituencies already function as a politically integrated unit in the GNSO. They vote the same way on more than 90% of all major issues, and meet regularly in “cross constituency” meetings. It should not be difficult to merge them. Nor would it be unfair; the overlapping interests and participation of this group has been documented by the LSE report and elsewhere.
The Status of Individuals

NCUC proposes one important change in the user constituencies. Both the Noncommercial Users and the Commercial Users should be required to modify their charters to accept individuals as members. Individuals would have two distinct, mutually exclusive paths into the GNSO stakeholder groups. Individuals who register domain names and take an interest in domains for personal use, and/or are mostly concerned with the public interest aspects of domain name policy, would be admitted into the Noncommercial Users stakeholder group. Examples of such individual users would be a person with a personal domain for an email account, a domain name holder with a family web site or blog, etc. Individuals who register domain names for business purposes – e.g., domain speculators, small businesses, and consultants – and are mainly concerned with the way domain name policy affects their business activity would be represented through the Commercial Users stakeholder group. 
This change in the user constituencies would broaden representation and extend it to individuals, while at the same time avoiding the problems and overlap that would be caused by creating a new “Individuals” constituency. “Individuals” per se have no distinctive interests in domain name policy. An individual user might be mainly concerned with protecting their privacy or free expression rights, or she might be primarily concerned with protecting the exclusivity of their name against threats from trademark infringement or typo-squatting. The idea of forcing these two types of users into the same constituency group makes little sense. The right way to do this is to allow individuals to join the broad user stakeholder groups, self-declaring their main interest in either commercial or noncommercial perspectives. The individuals themselves would decide which path to take. In order to minimize gaming and conflicts of interest, they should not be permitted to join both commercial and noncommercial users. This also has the virtue of avoiding the bureaucracy, political conflicts and delays associated with organizing a new constituency.
The Council, Voting and Working Groups 

The NCUC proposes that the new GNSO Council have no weighted voting. Registry and Registrar constituencies would have the same voting power as Commercial and Noncommercial Users and Nominating Committee appointees.
 

To initially develop consensus policies, the new GNSO should rely on open working groups, similar to those suggested by the BGC-WG report. The GNSO should be responsible for authorizing the creation of working groups, appointing their chair, and defining their charter. These GNSO Working Groups would be open to any stakeholder, regardless of their membership in an ICANN constituency, and would operate on the basis of rough consensus. Appointing competent, responsible chairs for Working Groups would be essential.
The recommendations and reports of GNSO Working Groups should not go directly to the ICANN Board. They should be reviewed and debated by the GNSO Council. The Council must approve and pass on to the ICANN Board any Working Group policy recommendation that received at least 10 votes on the Council. 10 votes is a two-thirds majority of the 15-vote Council, and would ensure that any plan had significant support across most stakeholder groups – without setting the bar so high that one could never change the policy status quo.  
NCUC strongly believes that the GNSO Council should vote on proposed policies recommended or emerging from working groups. As a representative body that deliberately balances power among different stakeholder groups, the GNSO Council has an important role to serve as a gatekeeper to determine which policies have broad enough support to be acted upon by the Board. Working Groups will be composed of self-selected volunteers, and may be unbalanced and subject to momentary manipulation. Also, several WGs will be going on at any given time, so many people who could have contributed something to it will not have time to participate. The WG output, therefore, needs a check from the GNSO Council. 
ALAC, the Nominating Committee and GNSO
We urge the Board to be extremely careful in restructuring the relationship between the At Large and the GNSO. There is enormous potential for confusion of participants, overlap, double representation and skewed representation, if decisions are not made right.
The NCUC proposal embodies a distinct philosophy regarding the appropriate role of the At Large. In NCUC’s view, the At Large is intended to be a mechanism for aggregating the preferences of end users of all stakeholder groups across all ICANN issues. The At Large is intended to be a generalized representational category that applies to everyone and anyone, regardless of affiliation. At Large representation now includes, and should include, both commercial and noncommercial users and the technical community as well. The At Large is intended to influence Board selections and policy decisions in ways that span all ICANN Supporting Organizations, not just the GNSO. 
In order to fulfill this unique function, ALAC has been given strong representation on the Nominating Committee. Indeed, historically the Nominating Committee was established to serve as a replacement for the At Large election of Board members. Nomcom and At Large thus serve very similar functions in ICANN’s representational structure. In effect, both are in a position to influence all Supporting Organization Councils and to look at ICANN issues as a whole. 
Thus, reform plans for the GNSO face an either-or proposition: either ALAC fulfills this Nomcom-like function and continues to have a broader, trans-ICANN remit, or it becomes an additional GNSO constituency. It should not try to do both. E.g., it would make no sense for ALAC or Nomcom to appoint 3 GNSO Councilors as external, independent representatives, and to also elect GNSO Councilors separately the way a GNSO constituency does. It must do one or the other. Otherwise, we are simply doubling ALAC’s representation in GNSO, making it the most powerful constituency in the GNSO, and completely unbalancing the stakeholder group representation.
NCUC supports a strong and robust At Large element within ICANN. We are open to proposals that the At Large should regain some ability to directly elect Board members. But to maintain the consistency and integrity of the overall representational scheme, it is inappropriate to treat ALAC as the equivalent of a GNSO constituency. This would create an imbalance in representation and confuse end users interested in getting involved specifically in domain name policy development.
2. Consensus, Voting and Policy Development
The NCUC proposal makes GNSO Working Groups open and rough consensus-based, but authorizes the Council to pass policies developed by Working Groups with a 2/3 vote of the Council. This approach is designed to use consensus-based decision making when appropriate and voting-based decisions when necessary. 

The BGC WG report advocates consensual policy making, and suggests that less reliance be placed on voting. This idea has merit, but the report takes it a bit too far. The BGC seems to have IETF processes in mind as a model. That comparison may be inapplicable. The IETF makes technical standards, and technical standards by definition require widespread agreement to have any value. There are strong incentives to reach a universal agreement on standards. Moreover, proponents of technical standards who fail in one standards forum can always attempt to gain acceptance for their standard in another forum, or in the marketplace. 

The situation in ICANN is quite different. It is not a technical standards body; it is a (contractually based) industry regulator and the policies it makes can create strong economic conflicts of interest among stakeholder groups. And there are not multiple, competing roots that can entertain different policy implementations if people fail to get their desired policy passed in ICANN. The situation in the GNSO is, therefore, inherently less “consensual” than your typical technical standards venue. 

While it is always preferable to seek positive-sum solutions and consensual agreement among stakeholders, we must recognize that in ICANN’s GNSO this will not always be possible. If important policies are to be implemented, there may be irreconcilable differences and relative winners and losers. And, therefore, there will always be some need to define a known, attainable threshold of support, and the possibility of reaching that threshold in a formal vote in a representative body. 
One hears repeatedly the argument that voting encourages participants in GNSO processes to “push their positions” and eliminates the incentive to find positions that can gain broader support. This argument is practically the opposite of the truth. In a consensus system, any stakeholder group that is satisfied with the status quo can unilaterally block any change. It has every incentive to simply stick to its own position and refuse to budge. If it does so it continues to get what it wants. Thus, anyone with a strong economic interest in the status quo has no incentive to reach an agreement in a consensus-based model. On the other hand, if a vote that requires support from other stakeholder groups can implement a policy, participants in working groups and task forces have very strong incentives to gain the votes of other constituencies. In order to pick up votes, they have to compromise or reach mutually agreeable positions with other constituencies. 
A well-known problem with consensus is its bias toward the status quo. This is the real reason the GNSO has deadlocked on the Whois issue, for example. It has nothing to do with voting, and everything to do with the fact that one major stakeholder group benefits enormously from the status quo in Whois (complete open access). While it is true that the GNSO has been seriously deadlocked in the past, it is mistaken to interpret this failure as a product of “voting.” And it is utterly naïve to believe that the conflicts of interest that created those deadlocks will go away if there is no voting. In a working group without any voting, there is no way to measure support for specific positions and it is unclear what stakeholders can do to decisively resolve persistent conflicts. That is why policy conflicts must be resolved at the Council level, through voting. 
The real solution to the problem of deadlock and compromise is a more balanced constituency structure, and a more reasonable voting threshold. The LSE report suggested that a 75% voting threshold should be required for any policy. This standard is completely unrealistic and would lead to years of more deadlock. The NCUC’s 2/3 proposal, coupled with the elimination of weighted voting, is more reasonable. For the creation of working groups, an even lower threshold would be justified. 
3. Answers to Specific Questions in the BGC WG Report
· Would four broad Stakeholder Groups of “Registries,” “Registrars,”  “Commercial Users” and “Non-Commercial Users” be an appropriate way to balance these objectives and organize elements of the GNSO’s work? 

Yes. As explained above, NCUC believes that the proposed method of grouping stakeholders would be a significant improvement over the status quo. It reflects a more balanced form of representation and a definition of categories that more closely matches real differences in the “stakes” in ICANN issues. The groups are general enough to flexibly accommodate change over time.
· Would creation of a Stakeholder Group for “Non-Commercial Users,” possibly including an Individuals Constituency, overlap with the interests represented by the At-Large Advisory Committee (ALAC) and its supporting structures?

No. It is a serious misperception to view ALAC as a proxy for specifically noncommercial stakeholders within ICANN. Many of the At Large Structures are technical organizations, or trade group oriented. Many of the individuals involved in the At Large are associated with small businesses or are consultants and entrepreneurs. Many ALAC participants would fit just as well within a Commercial Users stakeholder group.

Unlike GNSO constituencies, ALAC can focus on many other ICANN issues besides domain names. It is essential to the Supporting Organization structure of ICANN to have stakeholder representation that is specialized on the particular policy issues, such as generic domain names, country code domains, and IP addresses. To turn ALAC into a hybrid GNSO constituency breaks this model. 
· Is there a reason to consider combining registrar and registry interests in the same Stakeholder Group?

It should be considered, yes. Forcing the two segments of the industry to work together more closely may or may not work. In some cases the line between registry and registrar is blurred, and some registrars may move into the registry market as new TLD opportunities open up. But because current contractual arrangements require registries to sell domain names through registrars, the two industry segments would inevitably split into two camps on most issues pertaining to registry-registrar relations. On issues pertaining to economic regulation of registries, such as the presence or absence of price caps, the divisions will be hard and persistent. In the near term, the likely effect of combining the two would simply be to produce a split of the Council representatives along registrar-registry lines. 
· What should be the extent of coordination among constituencies within each Stakeholder Group?

As noted above, we oppose making a structural change that adds a new layer to GNSO representation. We don’t need two layers, we just need one. The four categories are broad enough to include many different kinds of sub-groups, which can organize on their own or not. There is no reason for ICANN to impose a layer of organization here that the members themselves could do for themselves, if needed.
· Are there specific new constituencies that would enhance the inclusiveness and effectives of the GNSO? For example, would the creation of an Individuals Constituency and/or a Domainers Constituency, as some have suggested, be useful?

While we do need to open GNSO representation to new people who don’t easily fit into current categories, we do not need new constituencies. Individuals can easily be incorporated into the Commercial and Noncommercial Users groups, as described above. Creating new organizational structures wastes an enormous amount of energy on start-up activities and only makes the GNSO process more cumbersome. 

· Has the amount of payment been a barrier to entry for all constituencies, or for just some constituencies? Has it hindered business entities from joining?

NCUC fees are reasonable ($50 for two years) and it waives membership fees for poor or developing country applicants, after examining their means. No organization that truly wants to join would be unable to join. Requiring payment when feasible, however, has the benefit of eliminating attempts to “stack the deck” or reducing undue influence from organizations and people who don’t take the process or the constituency seriously, but simply want to exert influence without any corresponding responsibility.

Some of the business constituencies have substantially higher fees than ours. The BC fees seems to be based on the standard “trade association” model of lobbyist representation, which often involves fairly large fees that are intended to maintain a formal office and secretariat. A new, Commercial Users constituency open to individuals would need to change this membership fee model. 
· How much would the cost have to be reduced (e.g., by administrative support from ICANN) in order to encourage more entities from developing countries to participate?

The most expensive aspect of participation in ICANN is time; i.e., the opportunity costs of not working on other things in order to do the many things effective participation in ICANN requires, such as reading long documents, participating in weekly two-hour teleconferences, conferring with other members, and responding to tons of email. Few organizations or individuals can afford to do this; they have other jobs and commitments. The second most expensive aspect is the travel and lodging required to attend face to face meetings. Compared to these, membership fees are trivial, at least in NCUC’s case. We hope no one in ICANN is operating under the illusion that participation in ICANN processes will be significantly affected by subsidizing constituency membership fees. 
· Would the Stakeholder Groups need funding? If so, would it be provided by the constituencies or ICANN?

ICANN should pay for the travel and lodging expenses of GNSO Council members to attend ICANN meetings. This is a limited, affordable but vital way in which ICANN can facilitate real participation. 
· Recognizing the link to the question of constituency structure, what should be the voting structure for a revitalized Council?

As noted above, there should be 15 votes on the Council, 3 representatives from each Stakeholder Group and Nominating Committee (or ALAC). There should not be weighted voting for the ICANN contractual parties (registrars and registries). To execute policies recommended by working groups, the GNSO Council should be required to pass them by a minimum of 10 votes (a two-thirds majority).
· Should weighted voting be eliminated? (If, for example, there were to be four broad new Stakeholder Groups, what would be the rationale for weighted voting?)

Yes, weighted voting should be eliminated given the stakeholder group balance proposed here. Whether or not weighted voting is eliminated depends, however, on whether the contacting parties are given sufficient votes in a non-weighted scheme. NCUC proposes a 50/50 split between user and supplier stakeholders, with Nomcom or ALAC appointees adding a swing vote. 
· If weighted voted is eliminated, would it be for all decisions, or just for reviewing WG output on policy development (i.e., a recommendation that the Board might adopt as a “consensus policy”)?

NCUC recommends eliminating it for all decisions, provided that there is a balanced stakeholder group structure. 
· Should there be a voting threshold to determine whether a WG has met its mandate and thus its recommendations should be forwarded to the Board for consideration?

As noted above, NCUC proposes that the GNSO Council act as the “voting threshold” between Working Group output and the ICANN Board. A 2/3 vote would be needed to pass on policies to the Board. We also believe that the Working Group can propose more than one policy to the GNSO Council, and that all of them need not achieve rough consensus to be proposed to the Council and voted on by the Council. A policy that fails to achieve consensus on the WG might achieve a 2/3 vote on the Council. Thus, WGs should be able to forward policies to the Council that simply have “support” from a significant portion of the participants. 

· How many councilors should each Stakeholder Group elect?

Three.

· Should the NomCom continue to appoint councilors? If so, how many? 
Yes, for the sake of balance and to avoid entrenched constituency blocs, either the NomCom or the ALAC should appoint three (3) GNSO Council members.

· What process should the Council use to select members for the Board?
The current process is fine.
· How would a working group approach be aligned with ICANN’s contractual obligations on development of “consensus policies”?
The NCUC’s proposal avoids any contradiction between policy development by open Working Groups and contractual obligations on consensus policies, because the GNSO Council must approve any WG recommendation by a supermajority. 
· Are there other models of an organization using consensus-based working groups and decision-making processes that it would be helpful to learn from? 
We have discussed creditors committees under US bankruptcy law and the U.S. jury system, but neither seems to offer particularly valuable lessons.
· What kind of operating principles should the GNSO develop for the working groups to promote the development of sound policies and the development of consensus?

Working groups should be created and chartered by the GNSO Council, using a threshold lower than the 2/3 majority required to pass policies to the Board; perhaps a bare majority or even less. WGs should be open with some ability to expel disruptive members in exceptional circumstances. WGs should not base their recommendations on voting. They should seek consensus on recommendations where possible, and when rough consensus is not achieved, they should report accurately on the level of agreement or disagreement that exists around specific recommendations. The GNSO Council, however, should be able to vote on any recommendation with “support” from the WG. If 2/3 of the GNSO Council votes in favor of the policy, it should move to the Board. 

· What are the budget implications of moving to a working group model?
There would probably be an increase in the need for staff handlers of policy development, and a better infrastructure for handling WGs (conference call facilities, rooms at meetings, document storage and retrieval). The success of WGs will hinge on the quality of their chairs. We doubt, however, whether it is feasible or advisable to compensate WG chairs for their activity. 

· How might the GNSO improve the PDP rules?
Get rid of the unrealistic time limits around deliberative processes, which are only honored in the breach anyway. 
� Later in this response, we explore the idea of combining Registry and Registrars into the same stakeholder group. We conclude that it has pros and cons but ultimately would make little difference in the intermediate term, and prefer the easier route of sticking with existing organizational structures.





