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Statement of the NCUC:
Preamble

01.  The Noncommercial Users Constituency (NCUC), an ICANN body open to  noncommercial organizations involved in education, community networking, public policy advocacy, development, promotion of the arts, children's welfare, religion, scientific research, human rights and many other areas, is pleased to offer to the Generic Names Supporting Organization (GNSO) Council this document detailing the current constituency view with respect to the Terms of Reference for the Policy Development Process on “Policies for Contractual Conditions – Existing gTLDs”.  
02.  Pursuant to requirements of the GSNO policy development process as outlined by the ICANN bylaws, see Annex A, Sec. 7(d)(1), the NCUC came to the following conclusions on the basis of current member discussions, insights gleaned from representative participation in the relevant GNSO Rapporteur Groups and Task Forces, and in light of prior positions taken by the constituency.  As a vote on this Constituency Position Statement was not conducted by the constituency, we are providing a clear statement of all positions espoused by constituency members in conjunction with an annex that provides the following:
1)  A clear statement of how the constituency arrived at its position that details the manner by which the NCUC deliberates an issue, and a list of all members who participated or otherwise submitted their views;
2)  An analysis of how the issues would affect the NCUC, including any financial impact on the constituency; and
3)  An analysis of the period of time that would likely be necessary to implement the policy recommendations.

03.  The NCUC recognizes that the overall goal of this PDP is to determine what policies are appropriate for the long term future of gTLDs within the context of ICANN's mission and core values that relate to the issues identified in the specific terms of reference cited below.  Accordingly the NCUC, as appropriate, will supplement its commentary with references to the ICANN organizational mission and core values as further augmented by the language of the Joint Project Agreement and the ICANN Affirmation of Responsibilities.
Renewal Policy

04.  The NCUC examined whether or not there should be a policy guiding renewal, and if so, what the elements of that policy should be.   It is the constituency view that the non-renewal of a gTLD registry contract coupled with a re-bid procedure functionally equates with the IANA-managed process for a ccTLD redelegation in that in both cases a new organization is ratified as a sponsoring organization for the namespace.
05.  The NCUC points to the “ccTLD Redelegation Step-by-Step Overview” 
 wherein the primary focus is placed upon a determination as to whether documentation exists that illustrates that the redelegation “serves the interests of the Local Internet Community”.   The NCUC argues that establishing a new sponsoring organization for a existing gTLD should, in the first instance, be predicated upon documentation that clearly demonstrates that such a change “serves the interest of the Global Internet Community” and describes the basis for the change in sponsor, including a demonstration of global support for the initiative, as well as a summary of the intended operation of the gTLD under a new management regime.
06.  While criminal activity, breach of contract, repeated failure to meet service standards, or serious noncompliance with applicable ICANN rules and policies should constitute the basis for contract termination, the NCUC also recognizes that a registry operator may stay in full compliance with contract strictures and yet may still fail to well serve the interests of the Global Internet Community.  We believe that in such circumstances there should be an opportunity for that Community to engage in a process that may lead to a change in sponsorship.  The process that has been deemed appropriate in the ccTLD environment should logically have its parallels in the gTLD world.
07.  The NCUC recognizes ICANN as the current steward of the Internet’s Domain Name System, and notes that ICANN chooses to operate on the basis of contracts with gTLD sponsoring organizations.  The Constituency further notes that namespace contracts do exist that allow for contractor termination for reasons other than cause – we cite the “Statement of Work”
 for the .us domain as one such example that states:  “The Government reserves the right to terminate this contract, or any part hereof, for its sole convenience”.  
08.  Accordingly, the NCUC seeks a policy whereby contract termination is not predicated solely upon clauses that state “ICANN may terminate this Agreement if and only if Registry Operator fails to cure any fundamental and material breach of Registry Operator’s obligations”, but rather upon clauses that augment Termination-for-Cause language with clauses written to ensure that Termination may also occur resultant from a process that is consistent with serving the interest of the Global Internet Community – namely, a process comparable to a ccTLD redelegation.
09.  The Constituency cites language in the ICANN bylaws in support of its position:  “Nothing in this Section is intended to prevent ICANN from taking whatever steps are necessary to protect the operational stability of the Internet in the event of financial failure of a Registry or Registrar or other emergency.”
  In view of the scarcity of top-level domains in the gTLD namespace, the NCUC views a failure to serve the interest of the Global Internet Community on the part of a gTLD operator as an “emergency” that properly should lead to the termination of the sponsoring organization contract by way of invoking a gTLD redelegation process.

10.  With that said, the NCUC maintains that it is in the public interest for there to be a renewal “expectancy” for parties who have been delegated generic top-level domains.   By “renewal expectancy” we mean that those who were originally assigned a top level domain should retain the assignment unless there is a significant problem.  In this view, reassignment of the domain is punishment for malfeasance and/or a failure to serve the interest of the Global Internet Community -- not an attempt to run a periodic beauty contest to determine who the ‘best’ operator is.
11.  We believe that “renewal expectancy” as described above is required for a long-term view of value-creation and investment in a domain name and the associated infrastructure.  Continuity and stable expectations about who will be in control are required for the development of a community.  This is especially true for sponsored or nonprofit domains.  Operators who succeed in creating value, identity or a community around a domain should not have that taken out from under them unless circumstances are such that ICANN is obligated to intervene – they should be able to reap the benefits of their creation of value, and be able to build on it into the future.  
12.  We accept the importance of the principle of competition. We do not, however, believe that it requires taking established domains and throwing them up for grabs every five years or so when there are no major problems with the operation of a domain.  We believe that the protection of stable expectations warrants contracts with renewal clauses that have a minimum decade-long periodicity.

13.  Registrar-level competition helps to ensure that retail services associated with any gTLD registry will be competitive, and cross-gTLD diversity will ensure users a variety of naming alternatives (or "intermodal" competition).  Those are the most important forms of competition.  The NCUC generally believes that in most circumstances reassigning a gTLD simply substitutes one operator with exclusive control of the domain for another, and while this can put pressure on the incumbent to perform better in a short-term time horizon, we would judge that on the whole the amount of time and resources spent on fighting over the control of the domain would usually outweigh the prospective benefits – nevertheless, we maintain that ICANN, in the public interest, should reserve the right to allow the Community to invoke a redelegation process when circumstances arise that deem such an action to be necessary.  It is our expectation that such events would be rare, but accountability demands that a process be established for such contingencies.
14.  The NCUC cites the language in the recently adopted Affirmation of Responsibilities that states:  “Accountability:  ICANN shall continue to develop, test, maintain, and improve on accountability mechanisms to be responsive to global Internet stakeholders…
”.   We call upon ICANN to improve upon current gTLD accountability mechanisms by creating a formal redelegation process for gTLDs.
15.  As a footnote, the NCUC observes that “IANA has redelegated ccTLDs without the full consent of the incumbent manager in at least two cases: .pn and .au. In the case of the Pitcairn Islands, IANA engaged in extensive correspondence with the incumbent manager over two years in an unsuccessful effort to reach a consensual solution. Noting the fundamental principle that a ccTLD be operated for the benefit of the Internet community in the country or territory, IANA finally approved the redelegation in February 2000. It was influenced by the strong support of all (50) residents of Pitcairn Island (including the local Administrative Contact), the local government, and the UK Government, as well as the fact that the existing delegation had not resulted in the introduction of reliable Internet connectivity or similar benefits to the territory.  In the case of Australia, IANA concluded in August 2001 that the non-profit entity being created (“auDA”) was based on principles of private sector self-regulation of the type that have allowed the Internet to flourish, with the Government playing a supportive but non-intervening role. It also found auDA well suited to be inclusive of, and accountable to, the Australian Internet community and to operate through open, transparent, and inclusive processes. It therefore decided that it was time to move responsibility for the ccTLD from a single person to a private sector self-regulatory regime.” 
  Although the NCUC has no reason to believe that ICANN will act in a capricious manner with respect to redelegation, the constituency would nevertheless like to use this opportunity to call for greater transparency in ICANN’s current redelegation processes.
16.  On the matter of contract re-bids, while the NCUC has noted the demonstrated  value of competitive re-bids in reducing consumer costs, the constituency is of the view that re-bids should only transpire within the context of the formal redelegation process.
   The NCUC further asks ICANN to avoid establishing non-competitive clauses such as subsection 5.11 of the .pro Registry Agreement that provided that "Registry Operator may assign this Agreement as part of the transfer of its registry business if such transfer and assignment are approved in advance by ICANN..."
; the NCUC would have preferred a competitive re-bid of the .pro registry rather than the assignment of the .pro registry from RegistryPro to Hostway in a manner that did not allow for the benefits of the competitive process to accrue.
17.  With regard to the fact that not all existing registry agreements share the same Rights of Renewal, the NCUC believes that in keeping with the ICANN Bylaws, namely, “ICANN shall not apply its … policies, procedures, or practices inequitably or single out any particular party for disparate treatment unless justified by substantial and reasonable cause...”
, there is value to be gained in an effort toward a degree of standardization across all future agreements.   However, as creativity, innovation and diversity are core values respected by the NCUC and by ICANN, we would argue that a certain amount of latitude must be displayed with regard to contract provisions as clearly a one-size-fits-all approach may not be appropriate for all gTLD registries.
18.  The NCUC understands that policy for existing gTLD registries (as embedded in contract language) may come to serve as a template for future/new gTLDs.  We are concerned by the possibility that standardization of contract language with respect to renewal terms might disadvantage a future gTLD that may require a longer time-frame than the norm to establish the validity of a given “proof-of concept” proposal.  
19.  By way of illustration, we point to a concept cited by the RegistryPro organization:  “Concept:  Introducing a Professional Use TLD as a Means of Effective Competition with a Dominant, Well-Financed TLD such as .com”
.  The NCUC observes that after the passage of four and a half years, the .pro namespace has not yet successfully demonstrated that it effectively competes with the predominant industry leader.  As the initial .com contract stipulated a four-year term – “The Expiration Date shall be four years after the Effective Date”
 – if the .pro sponsoring organization had been held to the same term requirement as .com within which to demonstrate a proof-of-concept (four years), then ICANN might have had to assess .pro as a failure (with, perhaps, attendant consequences).
20.  The NCUC urges ICANN to resist succumbing to the temptation of standardizing contract language merely to ease the burden on ICANN Staff.  There will be occasions wherein a non-uniform approach will better serve the interests of the corporation – uniformity is not a necessity.  
21.  With regard to the overall topic area of renewals, the NCUC has concluded that there should be a policy guiding renewal, and that the elements of the policy should be:

1)  ICANN gTLD sponsoring organizations may reasonably expect contract renewal as long as:

a) Contract terms have been met; and
b) The sponsoring organization has well served the interest of the Global Internet Community
2)  gTLD contract renewal may not be presumed; it must always be earned in service to the community
 
3)  Failure to serve the interest of the community may result in the commencement of a redelegation process.
Policy Pertaining to “Consensus Policy” Limitations
22.  The NCUC has examined whether consensus policy limitations in registry agreements are appropriate.  The constituency has concluded that there should never be contractual limitations of any sort on consensus policies in registry agreements (unless a subsequently developed Consensus Policy provides for such specific limitations).
23.  As stated in the NCUC Response to the ICANN-VeriSign Settlement,

 “We see private bargaining between ICANN staff and its contractors replacing the policy development process of ICANN’s constituencies.”  The NCUC views the collective policy development process that results in the formulation of “consensus policy” as the very bedrock of the ICANN process that should forever remain inviolate, untainted by the outcomes of secretive deal-making between ICANN Staff and Registry Operators.    “While we do not believe that every change in registry contracts should be subject to collective oversight …we believe that ICANN staff has crossed the boundary between contracting and policy making.”

24.  The NCUC maintains that the decisions about modifications to that which has been mutually agreed upon by way of the widely accepted consensus policy process are appropriately done only through an open and broadly representative framework, rather than by individuals (ICANN Staff) or entities (Registry Operators) “not directly accountable to the community and that ordinarily act for their own proprietary motives”
.  We would also comment that, “We also see a dangerous conflict between ICANN’s putative oversight role and its incentive to negotiate generous financial agreements…”

25.  It is the view of our constituency that it is an abuse of responsibility for ICANN Staff to presume to set limitations via contract language on community-developed policies already approved by the board; we view it is anathema for the Staff, in conjunction with a single set of interests, to seek to "guide" communities onto a particular path – their judgment does not supersede the collective will of the community as reflected in policy formulations arrived at through the consensus process.  The genius of the Internet has been its ability to allow self-organizing communities (such as those represented in the GNSO) to engage in voluntary cooperation. This ensures a continuing wellspring of new ideas and innovations. If ICANN were to go beyond its role as a facilitator and coordinator by allowing its Staff to "correct" through contract language whatever it deemed to be a community’s "mistakes", such actions, however well-intentioned, would be antithetical to the traditions of the Internet community and to ICANN's guiding principles.  
26.  In her Letter to The Honorable Thomas J. Bliley, Jr., former ICANN Chairman of the Board Esther Dyson stated:  “As this history establishes, and its bylaws make clear, ICANN is a creation of the Internet community itself; perhaps the best analogy, although not perfect, is a private standards-setting body. It has no statutory authority, and never will; its influence derives solely from the willingness of the various participants in the Internet -- both governmental and non-governmental -- to participate in the development of its policies and abide by the results of that consensus-development process.”
  The decision of registry operators and ICANN Staff to jointly draft contract language placing limitations on policies established by clear community consensus – a tacit decision to deliberately not abide by the results of the consensus-development process – threatens ICANN’s very authority and influence and points to the very real need for an abrupt change in ICANN management.
27.  As stated by former ICANN CEO Mike Roberts in his testimony before the U.S. Senate Committee on Commerce, Science, and Transportation, Subcommittee on Communications, “ICANN's job is to identify consensus”
; it is not ICANN’s job (by way of its Staff) to place limitations outside of the established policy development process on the consensus already identified.
28.  The NCUC notes section 4.3.4 of the Registrar Accreditation Agreement that states
:  “A specification or policy established by the ICANN Board of Directors on a temporary basis, without a prior recommendation by the council of an ICANN Supporting Organization, shall also be considered to be a Consensus Policy if adopted by the ICANN Board of Directors by a vote of at least two-thirds of its members, so long as the Board reasonably determines that immediate temporary establishment of a specification or policy on the subject is necessary to maintain the operational stability of Registrar Services, Registry Services, the DNS, or the Internet, and that the proposed specification or policy is as narrowly tailored as feasible to achieve those objectives. In establishing any specification or policy under this provision, the ICANN Board of Directors shall state the period of time for which the specification or policy is temporarily adopted and shall immediately refer the matter to the appropriate Supporting Organization for its evaluation and review with a detailed explanation of its reasons for establishing the temporary specification or policy and why the Board believes the policy should receive the consensus support of Internet stakeholders. If the period of time for which the specification or policy is adopted exceeds ninety days, the Board shall reaffirm its temporary establishment every ninety days for a total period not to exceed one year, in order to maintain such specification or policy in effect until such time as it meets the standard set forth in Subsection 4.3.1. If the standard set forth in Subsection 4.3.1 is not met within the temporary period set by the Board, or the council of the Supporting Organization to which it has been referred votes to reject the temporary specification or policy, it will no longer be a “Consensus Policy.”

29.  The NCUC necessarily regards any contract that establishes “limitations” on Consensus Policy as a temporary “specification” that has been enacted without a prior recommendation by the council of an ICANN Supporting Organization.  The NCUC will look for the articulation of a Board-level determination that the immediate temporary establishment of such a specification is necessary to maintain operational stability, that the specification is narrowly tailored, that a time frame for temporary adoption has been declared, and that an immediate referral to the GNSO has been effected.  Should these conditions not be present, the NCUC is committed to invoking ICANN accountability mechanisms to address this concern.

30.  The NCUC further notes the views of the Committee on ICANN Evolution and Reform in their Working Paper on the Policy Development Process wherein it is stated
:  “ICANN should continue to operate as a bottom-up policy-development organization. This means that, as a general matter, it is preferable for policy issues to be discussed and recommendations originated from the community through the ICANN bodies established to manage such processes, or in the case of policy initiatives coming from the staff or Board of Trustees, for those initiatives to be referred for evaluation and recommendation to such ICANN bodies prior to decision by the Board.”  It is the view of the NCUC that Consensus Policy “limitations” are a policy initiative that has come from the staff without having been referred for either evaluation or recommendation by the GNSO prior to decision by the Board.    We share the view of the ERC that such a course of action is not “preferable” and call for the practice to be halted forthwith.
31.  With regard to the overall topic area of consensus policy limitations, the NCUC has concluded that there already is a policy regarding consensus policy “limitations” that is ensconced within the Registrar Accreditation Agreement, that the elements of the policy have already been articulated through that document, and that such consensus policy “limitations” accord with the definition of “temporary specifications” noted therein that haven’t received the blessing of the relevant Supporting Organization.
32.  The NCUC further examined whether the delegation of certain policy making responsibility to sponsored TLD operators is appropriate, and if so, what if any changes are needed.  
33.  As stated by the IANA 
:  “Generally speaking, an unsponsored TLD operates under policies established by the global Internet community directly through the ICANN process, while a sponsored TLD is a specialized TLD that has a sponsor representing the narrower community that is most affected by the TLD. The sponsor thus carries out delegated policy-formulation responsibilities over many matters concerning the TLD.   A Sponsor is an organization to which is delegated some defined ongoing policy-formulation authority regarding the manner in which a particular sponsored TLD is operated. The sponsored TLD has a Charter, which defines the purpose for which the sponsored TLD has been created and will be operated. The Sponsor is responsible for developing policies on the delegated topics so that the TLD is operated for the benefit of a defined group of stakeholders, known as the Sponsored TLD Community, that are most directly interested in the operation of the TLD. The Sponsor also is responsible for selecting the registry operator and 
to varying degrees for establishing the roles played by registrars and their 
relationship with the registry operator. The Sponsor must exercise its delegated 
authority according to fairness standards and in a manner that is representative 
of the Sponsored TLD Community.   The extent to which policy-formulation responsibilities are appropriately delegated to a Sponsor depends upon the characteristics of the organization that may make such delegation appropriate. These characteristics may include the mechanisms the organization uses to formulate policies, its mission, its guarantees of independence from the registry operator and registrars, who will be permitted to participate in the Sponsor's policy-development efforts and in what way, and the Sponsor's degree and type of accountability to the Sponsored TLD Community.”

34.  Just as the ccTLD community has sponsoring organizations responsible for namespace policy-making, the NCUC views it similarly appropriate for sponsored gTLD operators to engage in policy-making for the benefit of their own respective communities.  It is the view of the NCUC that the only extant issue is what, if any, changes are necessary.  

35.  The NCUC is concerned by allegations raised that the Sponsor of .travel, namely the Tralliance Corporation
, had failed to disclose an agreement “for its sale to theGlobe.com/Voiceglo, contingent on ICANN approval of its application for .travel”
.  The tralliance.travel website does, in fact, disclose that:  “Tralliance Corporation is a wholly-owned subsidiary of theglobe.com (otcbb:tglo) that, as the .travel Registry, develops products and services to promote the efficiencies and convenience of e-commerce for the global travel and tourism industry,” 
  yet nowhere on the Tralliance/TTPC application/submission
 was the subsidiary status of Tralliance noted.  
36.  The NCUC notes that cases abound
 wherein a parent corporation pierces the corporate veil directly, through the exertion of power or influence over its subsidiary by actively participating in, and exercising control over, the subsidiary's business.   This possibility represents an unacceptable risk to the concept of independent Sponsorship of a gTLD namespace.  The Sponsored TLD Community in such circumstances has no meaningful assurance that policy-making is being directed by their Sponsor as opposed to being formulated by a parent corporation whose proprietary goals may be incompatible with the needs of the sponsored community.
37.  To better resolve this problem, “NCUC strongly submits that ICANN should develop a simple and objective "registry accreditation" process, similar to the registrar accreditation process
” that would require the full disclosure of all ownership interests.

38.  The NCUC does not believe that in the delegation of certain policy making responsibilities to sponsored TLD operators it is necessary to shackle these operators with the requirement to use ICANN-accredited registrars.  We cite the assessment noted in Evaluation of the New gTLDs:  Policy and Legal Issues:   “The agreements that underpin the new gTLDs reflect a level of detail that may not be necessary for future TLDs. While it was understandable for ICANN to have erred on the side of caution as it undertook initial expansion, the resulting legal framework is cumbersome. There was relatively strict insistence that the agreements adhere to key provisions of the original proposals, although it appears that such rigidity was not always the wisest course. While the agreements are relatively uniform, there are some cases -- such as the requirement that smaller, sponsored TLDs use only ICANN-accredited registrars – where divergence would have made sense.”

39.  In further examining the question of what changes in the delegation of certain policy making responsibilities to sponsored TLD operators is appropriate, the NCUC also takes the view that “We do, however, believe that sponsored TLDs could be and should be required to consult their "community" before making changes in operation of the sort contemplated by the PDP [on changes in the architecture or operation of a gTLD registry].”
  Additionally, “The NCUC recognizes the danger that a registry can make damaging changes, such as in the Sitefinder case. We support clear, well-defined specifications for registry operation that make DNS a neutral platform for Internet functions.” 
  The constituency believes that potential threats to the interoperability, security and stability of the Internet may indeed hail from sources other than unsponsored TLDs – notably, we point to the risk posed by the current and proposed use of wildcards by sponsored TLDs.

Price Control Policies
40.  The NCUC has examined whether or not there should be a policy regarding price controls, and if so, what the elements of that policy should be.   The constituency takes the position that price caps should not be lifted at this time.  We cite the advice tendered by former ICANN General Counsel Louis Touton
:  “The registry agreements provide for price caps for domain-name registrations and other registry services because the sole-source basis on which those services necessarily must be provided creates the potential for abusive charges. Where a registry operator is placed in a position of market power (particularly customer lock-in) by virtue of its appointment by ICANN, it has been viewed to be appropriate to guard against abuses of this market power.” 
41.  In response to discussions at the Rapporteur level that have sought to distinguish between price caps for dominant versus non-dominant registries, the NCUC notes
:  “However, the lock-in problem of consumers applies regardless of whether the registry is dominant or not. As the Internet and DNS grow, larger numbers of users will be affected by TLD registries regardless of their overall share of the market. Thus, the policy must identify carefully what problem it is trying to solve.”

42.  The NCUC further notes that it is the only constituency within ICANN that can boast a significant membership from the developing world; in view of the realities of the Digital Divide and the impact it has on our constituency, the NCUC deems price-related issues to be a matter of tremendous concern.  
43.  The constituency understands that the lifting of price caps is expected, in the long term, to allow pricing to float to a level that the market will bear.  More precisely, we would state that it will float to a level that the Developed World will bear – we argue that for the less developed communities, such anticipated price increases represent yet another significant barrier to gTLD entry.  
44.  The NCUC cites the article The Digital Divide, as Seen from Cambodia -- Panel on the Digital Divide: An Asian Tale presented to the International Communication Association at the 52nd Annual Conference in Seoul, Korea, 15-19 July 2002 by Norbert Klein of the Open Forum of Cambodia
 that states:  
“The monthly salary of a high school teacher in Cambodia is between US$25 and US$35.   And the costs of Internet access?   Broadband access is available from the private company Telesurf starting – as they say - “at the unbelievably low price of $70 per month for wireless, which provides a guaranteed speed of 64 Kbps:”   With VAT it costs US$77 – double or triple the monthly salary of a teacher.”
45.  The penetration rate of gTLDs in the developing world is already as bleak as can be imagined.  Details from the .org registry monthly reports
 illustrate that an individual nation in the developing world will account for a maximum of 0.06% of total registrations (with most developing countries accounting for an average 0.00% of the total).  Comparable figures are available from the other gTLD registry operators that display such data (the operator of .com and .net does not make such data available
 as thin registries do not collect registrant-specific information).  
46.  gTLD expansion into the Developing World is further hampered by policies pertaining to ICANN registrar accreditation.  Those that seek such accreditation are required to demonstrate (by submitting an independently verified financial statement) that they have at least US$70,000 in liquid capital (cash or credit) before the ICANN accreditation becomes effective, along with a US$2,500 non-refundable application fee, to be submitted with the application, and a US$4,000 yearly accreditation fee 
.   This one-size-fits-all policy has resulted in a woefully low number of registrars hailing from the developing world.

47.  The NCUC has taken comfort in noting that certain registries have offered promotional or tiered pricing opportunities to registrars that target the developing world.   For example, we cite the following
:
“Beginning in July of 2005, in an effort to increase Internet use by noncommercial organizations globally and promote the .ORG domain, PIR offered .ORG registrars discounts targeting developing regions of the world, including South America, Asia, and Africa. The promotions have resulted in a 50 percent increase in .ORG domain registrations in the targeted regions. In India, where in the fall of 2005, PIR held a series of internet outreach initiatives for noncommercial organizations; growth has reached a 93 percent annual increase.”
The NCUC would argue that if price caps are to be lifted, as a matter of policy such increases should be coupled to a warranty on the part of the registry operator to offer discounts to registrars targeting developing regions of the world.

48.  The NCUC observes that price caps can be justified as a way of protecting consumers in markets with high switching costs – domain name registrations do have high switching costs.   As stated by NCUC organizational representative Harold Feld before the Subcommittee on Telecommunications and the Internet and the Subcommittee on Commerce, Trade and Consumer Protection of the Committee on Energy and Commerce of the United States House of Representative’s Hearing on “ICANN Internet Governance:  Is it Working?”:  
“Worse, what about name renewals? The name “mediaaccess.org” had no particular value when MAP registered it. But if the Public Interest Registry, which controls .org, announced that it was going to assess new fees or cancel the name, MAP would pay those fees. MAP would not pay because PIR was suddenly adding new value, but because switching to another name would prove far more costly.”

49.  Finally, the constituency recognizes the inherent peril to the stability of the Internet that is represented by registries, as businesses, locked-in to price caps that have been drafted with long-term periodicities.  The prospect of a sudden burst of rampant inflation, or significant costs for security-related investments that may be required as a matter of ICANN consensus policy, may put at risk the financial viability of such registry operations.   We deem it prudent to allow for “variances” in pricing policy if such is justified by exigent circumstances.
50.  In that light, the NCUC has examined the topic of objective measures (cost calculation method, cost elements, reasonable profit margin) for approving an application for a price increase when a price cap exists.  It is the view of the constituency that we lack the competence to properly address this topic without the benefit of expert input that thus far has not been received.   In broad terms, we believe that the process should be initiated by a registry demonstrating that a new set of circumstances (unknown at the time of the initial application) has warranted such an application for a price increase and that the registry operator does not have the wherewithal and/or capability to launch ancillary “new services” that could augment its revenue flow to the degree that such circumstances could effectively be mitigated.
51.  With regard to the overall topic area of price cap policy, the NCUC has concluded that there should be a policy guiding the retention of price caps, and that the elements of the policy should be:
1) Price caps should be retained unless exigent circumstances arise that compel their removal
2) In the event of such price cap removal, registry operator shall warrant that promotional offers shall allow for registrars to target developing regions of the world on the basis of a substantially lower-than-normal pricing tier
3) Applications for a price increase must be accompanied by a declaration and demonstration that the registry operator is incapable of raising sufficient ancillary funds through the offering of “new registry services” via the processes detailed within the Registry Services Evaluation Policy

ICANN Fee Policy
52. The NCUC has examined whether or not there should be a policy guiding registry fees to ICANN, and if so, what the elements of that policy should be.  It has also considered how ICANN's public budgeting process should relate to the negotiation of ICANN fees.  The NCUC has already noted that “…the fees and budget of ICANN are policy issues in and of themselves.  Control of the purse strings is one of the most important forms of leverage over policy.   NCUC believes that ICANN fees should be applied to registries on a uniform basis and not individually negotiated.  This is important for the accountability of ICANN as well as for fairness and the independence of registries.”
53.  The NCUC notes that ICANN has been tasked with confronting funding issues since its inception.  We recall, for instance, the creation of the Task Force on Funding (TFF) 
 whose efforts were later bolstered by the Budget Group
 that apparently was reorganized as the Budget Advisory Group.  We have also noted the creation of the Membership Implementation Task Force
 that was charged with proposing a permanent funding mechanism for the At Large Membership.  These groups have worked in parallel with the efforts of the Board’s own Finance Committee and, as best as we can determine, have been occasionally at odds with the approach taken by the ICANN Staff – see the Kurt Pritz Letter to Bhavin Turakin
.  The NCUC, having noted this tradition of establishing competent groups to deal with vexing issues supports the notion of creating a new ICANN Task Force to assess whether there should be an overall policy regarding all ICANN fees (of which registry fees are but one component).
54.  Like the TFF, the NCUC equates the funding issue to a pie that must be divided by the sundry participants:  “TFF has considered a range of alternatives for such allocations and recommends that the proportions for the current transitional budget year (beginning 7/1/99 and ending 6/30/00) should be 55% to gTLD registrars and registry, 35% to ccTLD registries, and 10% to IP address registries”
.  Once a determination has been made as to the percentage of the budget that should be covered by the gTLD registries, it is then a matter of determining the most equitable way of distributing the financial obligation amongst the registry operators.  The NCUC believes that a distribution based purely upon domains-under-management is the most equitable approach.
55.  The constituency has reviewed the table prepared by Dan Halloran
 and observes the disparity in fee structure that essentially costs .aero $1.23 for every registration while the .com operator is paying $0.0029 per registration
.
56.  The NCUC notes that with 77,784,235 current registrations in .com, .net, .org, .biz, and .info
 and an ICANN budget projected at $34,179,283 it would cost each registry a maximum of 44 cents per registration to cover the entirety of ICANN’s budget.  
57.  As registries and registrars invariably pass these costs back to the registrant community, the NCUC sees no reason for these provider entities to continue grousing over the budgetary contributions – on a per domain basis this is an affordable proposition even if these entities actually had to absorb the costs (which they don’t).

58.  In light of this conclusion the NCUC recommends the following:  after determining the percentage contributions of addressing registries and ccTLDs, the remaining percentage should be borne exclusively by the gTLD registries that will pass on the costs to registrars that will pass on the costs to registrants.  
Registry Data Uses Policy
59. As noted by ICANN Staff:  “Registry data is available to the registry as a consequence of registry operation. Examples of registry data could include information on domain name registrants, information in domain name records, and traffic data associated with providing the DNS resolution services associated with the registry.”  The NCUC has examined whether or not there should be a policy regarding the use of registry data for purposes other than for which it was collected, and if so, what the elements of that policy should be; the NCUC has concluded that there should be a policy limiting the use of Registry data to just the purpose for which it was collected.  
60.  This conclusion is based on the extensive work the constituency has conducted with respect to privacy.  We refer Task Force members and GNSO Councilors to the “Backgrounder” report prepared by the NCUC:  International Data Protection Laws: Comments to ICANN from Commissioners and Organizations Regarding WHOIS and the Protection of Privacy
.
61.  The NCUC has already commented that “we oppose non-discriminatory access to registry traffic data.  It would make Internet users’ activities an unending target of data mining”.  As a constituency we believe that there are very serious risks associated with the culling of data on non-existent domains (that would be permitted under certain proposed contracts).  In particular, we are troubled by the prospect of the mining of usage data (e.g. the frequency with which a name is looked up in the DNS) as this will invariably lead to lists being compiled that document how often certain non-existent domains are looked up via misspellings (direct navigation).  Once such lists are put onto the open market, the Internet will be inundated with registrations that amount to nothing more than typo-squats of significant brands and/or of organizations (some non-commercial) that currently enjoy high rankings in the search engines.  The NCUC does not endorse the promotion of such typosquatting activities.
62.  As a matter of policy, the NCUC believes that all proposed uses of registry data for purposes that extend beyond current operational needs must be subject to ICANN approval according to a process similar to that for approval of new registry services. 
63.  The NCUC has also considered whether any policy is necessary to ensure non-discriminatory access to registry data that is made available to third parties.  The NCUC notes that this issue parallels the prior issue of access to Bulk WHOIS data that is made available to third parties (on which policy has already been developed – see the Policy Report of the Names Council's WHOIS Task Force:  Accuracy and Bulk Access 
).  It is the view of the NCUC that a Task Force should be convened to specifically target this topic as privacy issues are implicated and further discussion is warranted.
64.  While the NCUC notes that constituency discussion on this one topic has been sparse, it is nevertheless a major area of concern for the constituency (as noted by this remark made by Milton Mueller at the Vancouver Public Forum
:  

“Did you have a comment; did the NCUC have a comment about that last item, the traffic data? 
-- Milton Mueller: No. As a matter of fact, we should have, but we did not.”
Investment Policy:  Development & Infrastructure 
65.  The NCUC has reviewed the issue of whether or not there should be a policy guiding investments in development and infrastructure, and if so, what the elements of that policy should be.  The constituency is on record as stating:  “…it is completely inappropriate for ICANN to dictate specific investment levels in infrastructure.  Investment levels themselves are an inappropriate metric of quality, what matters is performance.  Clever applications of technology could provide better performance with less investment.  ICANN contracts should not attempt to micromanage registry infrastructure development.  If ICANN dictates infrastructure levels it could thwart competition and innovation by imposing a dull uniformity on the industry.”
66.  At this time the NCUC would like to qualify the above remarks.  We understand ICANN’s paramount obligations with respect to security considerations and we acknowledge that ICANN has a policy of committing funds to security-related matters – this is borne out by the Public Summary of Reports Provided Under Cooperative Research and Development Agreement CN-1634 Between the Internet Corporation for Assigned Names and Numbers and the United States Department of Commerce 
 wherein it is noted that ICANN has agreed to “collaborate on a study and process for making the management of the Internet (DNS) root server system more robust and secure.”

67.  One aspect of the CRADA initiative calls for “the implementation of mechanisms for ensuring that the root-zone file obtained by each of the root nameservers comes from the genuine source. This feature employs appropriate features of the protocol under development by the Internet Engineering Task Force known as DNSSEC. The two most useful parts of DNSSEC in relationship to the DNS root are:
(a) the ability to authenticate the transactions between the root distribution source and each of the root nameservers through the shared-secret Transaction Signature (TSIG) mechanism described in RFC 2845; and

(b) the ability to digitally sign the root zone through public-private key technology, so that the authenticity of answers to queries for root-zone information may be verified by security-aware systems using the DNS.

By allowing root nameservers to verify securely and with confidence that the root-zone files they receive come from the expected source, the TSIG mechanism provides protection against potential security breaches such as man-in-the-middle attacks that could result in one or more of the designated root nameservers loading a false root zone and thereby providing responses to DNS queries based on false data.
68.  The NCUC understands that a debate
 is underway regarding the desirability of DNSSEC implementations:

“In discussions following the presentation, the argument against DNSSEC that surfaced was the need for registries to justify the huge investment by proving that DNSSEC was really needed.  The counter-argument made by Johan was that you would probably never get that proof until you actually needed DNSSEC, at which time it would be too late.  And, of course, it is always possible you may never *need* DNSSEC.  A working analogy is to consider DNSSEC similar to insurance: one really does not know if your home will be burgled but you still lock your door.”
The constituency is of the view that a time may come where as a matter of policy ICANN must dictate the adoption of DNSSEC or similar protocols to stave off man-in-the-middle or other threats against the Domain Name System.  To the same degree that ICANN has a Reserve Fund as insurance against future perils, as a matter of policy it may seek to use DNSSEC as a form of security insurance.  The White Paper has already stated
:  “The recommendations of the [CRADA] study should be implemented as part of the transition process; and the new corporation should develop a comprehensive security strategy for DNS management and operations.”
69.  We recognize that, at the moment, the adoption of DNSSEC is being treated as a voluntary matter
 handled by way of the Process Evaluation of Registry Services, but we believe that ICANN would be within its rights as steward of the DNS to insist upon the uniform adoption of security initiatives, not just as a matter of best practice, but as a matter of policy – without reasonable uniformity in security measures, the risk to the DNS is substantially enhanced; we do not view continuing to carry such risk as an acceptable approach.  
70.  As stated in the National Academies Report Signposts in Cyberspace:  The Domain Name System and Internet Navigation
:  “Like all public networked systems, the system of public domain name servers is threatened by a variety of purposeful attacks, both malicious and mischievous, by individuals or groups that aim to disable or divert their operations. The operators of the DNS are responding to these threats, but not all the desirable steps to ensure security have yet been implemented.”  The Report recommended the following
:  “The security of the DNS would be significantly improved if DNSSEC were widely deployed among name servers for the root zone and top-level domains in particular, and throughout the DNS in general.” The NCUC views such deployment as a policy matter (to the same degree that Service Level Agreements (SLAs) are incorporated in registry contract language as a matter of policy).
71.  While the NCUC understands that the paper, DNS – A System in Crisis: Considerable Security Issues Arising from the ICANN Proposed TLD Agreements 
, written by Jerry Archer is a submission to the Task Force from an expert that happens to be on the payroll of a registrar, the NCUC still appreciates the recommendations noted therein, such as:
· Require registry operators to regularly test DNS defenses; 

· Require registry operators to develop disaster recovery and continuity plans and conduct rigorous testing of such plans on an ongoing basis; 

· Require a Threat/Vulnerability Assessment and detailed vulnerability/risk mitigation plans to be completed regularly by all registry operators; 
The NCUC acknowledges that implementing such security recommendations will necessarily require an investment in test-related infrastructure and is comfortable with the idea of policy recommendations that would mandate such an approach.

72.  The System in Crisis paper observes that:  “Registry operators rely completely on private sector infrastructure. What are the service level agreements with the firms? How will a registry operator survive an extended communications outage, a disruption in power, or significant network congestion issues? ICANN must thoughtfully resolve global infrastructure risk issues associated with DNS operations by addressing these challenges in the proposed TLD agreements.”  The NCUC concurs that ICANN contracts with registries are the proper vehicle within which to bind a registry operator to a given course of action that relates to security concerns – an ad hoc, piecemeal approach on the basis of occasional Process Evaluation of Registry Services submissions is not the optimum way forward and does not comport with requirements that should be enumerated within a comprehensive security plan.
73.  By way of addendum, while the NCUC supports a policy that would call for security-related infrastructure development at the registry level, the constituency does not support an investment in research as envisioned within the context of the Special Restricted Fund for Internet Security.  The constituency is on record as having stated:  “Similar questions and problems arise with respect to the discussion of a Special Restricted Fund for Internet Security. In this case the purpose of the Fund is even less well defined than the other one, and we would withhold any support for this concept.  Parts of the Strategic Plan indicate that its purpose is to enable people from developing countries to participate in technical forums related to security – a function that is already covered by the other proposed fund. Other parts of the description indicate that the purpose is to support research and development activities or the standardization activities of the IETF. This is not an appropriate function for ICANN, and the combination of ICANN's regulatory powers with the voluntary standardization activities of IETF and other technical forums is undesirable and dangerous.” 

74.  Just for the record, the NCUC wishes to note its level of dissatisfaction with the degree of transparency that accompanied the purported development of a Universal WHOIS.  Contract requirements mandated that:  “Registry Operator shall provide ICANN with an annual report on this research and development activity.” 
 ICANN never made these annual reports public.  The ICANN Affirmation of Responsibilities tells us that “ICANN will innovate and aspire to be a leader in the area of transparency for organizations involved in private sector management.”  We hope that will indeed become the case.
75.  With regard to the overall topic area of policy guiding investments in development and infrastructure, the NCUC has concluded that there should be a narrowly tailored policy offering such guidance only in the area of security considerations.
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